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Abstract

The international legal principles governing State responsibility can be applied to
the issues of environmental damage, including transboundary pollution. Due to the fact
that the number of cases which have been brought to international courts and tribunals
relating to State responsibility is sparse, this could create uncertainties regarding the
application of such principles. When applying these rules to environmental matters some
theoretical problems remains unresolved, since problems of pollution and transboundary
environmental damage have distinctive characteristics which can be distinguished from
other general issues in international law. This article attempts to provide explanations of
some difficulties and challenges in the application of international rules on state
responsibility in an environmental context. Such challenges include, for example, the issue
of actions or omissions that are attributable to the State, the issue of the constitution of
a breach of an international obligation, the issue of the definition of the term “damage”,
the issue of causation and the issue of bringing a case before international courts and

tribunals for a breach of erea omes obligations.

Keywords: State Responsibility, Environmental Damage, Transboundary Pollution,

International Environmental Law
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! Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, ILC, ‘Report of International
Law Commission on the Work of its 53" Session’ (23 April-1 June and 2 July-10 August 2001) UN Doc A/56/10;
Yok ILC, Vol 2, Part 2, A/CN.4/SERA/2001/Add.1 (Part 2). sieluilazldseatn AR,
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i (secondary rules of international law) #saggniunusuldlalunsaiinisnsevivess
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2 United Nations, Glossary of Environment Statistics: Studies in Methods, New York: United Nations, 1997,
73.

3 Art. 1 ASR ‘Every internationally wrongful act of a State entails the international responsibility of that State’.
# Art. 2 ASR ‘There is an internationally wrongful act of a State when conduct consisting of an action or
omission: (a) is attributable to the State under international law’.

5 Ar. 2 ASR ‘(b) constitute a breach of an international obligation of the State’.
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PILLNAT 8 WS ASR 11U anasiliiue arundudu (degree) Tuanssufisgudnluauaunis
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6 ngunauaiugugil vaneds m;]mméﬁﬁLfJum%'mJisszﬁvﬁaﬂgmmsﬂuau%é’zgapﬁﬁzgagmmmﬁmﬂamaﬁwm
#usnsdl (substantive obligations) 7i5gHesUFTA nounasimRegl vuneds ngunasiidudas 1. melddeulaledi
zfodninisazdiangnaaiusugll 2. wa‘LumaﬂgmmaﬁﬁuLﬁaqmmﬂmsauﬁm g Ulf Linderfalk, “State
Responsibility and the Primary-Secondary Rules Terminology — The Role of Language for an Understanding of
the International Legal System”, Nordic Journal of International Law, 2009 (78) : 53-72.

T A K. J. Tan, “Forest Fires of Indonesia: State Responsibility and International Liability”, International
Comparative Law Quarterly, 1999 (48) : 82.

8 Text of the Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
Report of the Commission to the GA on the Work of Its 53™ Session, Yearbook of the International Law
Commission, Vol I, Art 8, para 1 (c-ﬁalﬂﬁ%ﬁ&mﬂ’] ASR Commentary) waz9 James Crawford, The International
Law Commissions Articles on State Responsibility: Introduction, Text and Commentaries, Cambridge:
Cambridge University Press, 2002, 110.

° Art 8 ASR “The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions of, or under the

direction or control of, that State in carrying out the conduct.’
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10 ASR Commentary, para 3.

! Jacqueline Peel, “Climate Change” in André Nollkaemper, Ilias Plakokefalos and Jessica Schechinger (Eds),
The Practice of Shared Responsibility in International Law, Cambridge: Cambridge University Press, 2017,
1040.

12 Alan Boyle, “Transboundary Air Pollution: A Tale of Two Paradigms” in S. Jayakumar, Tommy Koh, Robert
Beckman and Hoa Duy Phan, Transboundary Pollution: Evolving Issues of International Law and Policy,
Glos: Edward Elgar Publishing Limited, 2015, 234.

13 ASEAN Agreement on Transboundary Haze Pollution (adopted 10 June 2002, entered into force 25
November 2003).
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% Principle 21 of Stockholm Declaration, Declaration of the United Nations Conference on the Human
Environment (adopted at Stockholm, June, 1972) UN Doc.A/CONF/48/14/REV.1, 11 ILM 1416; Principle 2 of the
Rio Declaration, United Nations Conference on the Environment and Development: Rio Declaration on the
Environment and Development (adopted at Rio de Janeiro, June 14, 1992), UN Doc A/CONF.151/26 (Vol 1)
(1992); 31 ILM 874.

5 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, para 29; Case
Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay) (Judgment) [2010] ICJ Rep 14 seluilavSonin

o

“af Pulp Mills” Tewiaasalaeasuluaiil Ao Ussmaorsiufuldflesionwszmaainde Tnena1inin Useinaginie

q

o

iﬁa%ﬂiqmuwﬁm?jaﬂizmw%nm’%mﬁj&LLaJﬁ”nq'qmEJ?SQL{';JuLmhfwﬁlﬁ‘;luwsuLmuizijﬂsmmﬁy’naan UsenAeSLaufun
Sraimsaddssundndensemeivldadmaivmonai Wy nsdesvendesudunainainnisnan ausdyan
Advsuludosmeansldthseminesunail Ao sssuyquvisusidigsnte (The Statute of the River Uruguay) ilé
vaulud e 1975 wazdefininszninansdszmainannisiaiunasmslddeiuausdyaraduiilinsetu
Tnumdndonsymuilifulasinsiifinsasdunasilunsfosssfiunanssnunisduandon fe farudululei
sznelmAnaudsmensdainden (significant environmental harm) Ussimaen$iaufiundsinusymaesiauiun
avidinausdyatuil Tneldudadnnuiismeresnisiinsussfiunanssnunedunden wavniniivesUsine

g3ndtlumaudamanisussiiunisduindeulionsauAuIng Iy SuMmtilunisiasaImeaLadse

6



NsaslifdeauAmEns avnanendedisdud U9 11 adui 1 @quiey 2561): 1-27

o o A

wusnymndudsndrdnazldinininisazifiafintunsall Wusnsdlulsaanig

<

Aunndenssrinsussiatuiianwaruanasiueenlyunsnsalausdyalamuuanusn el ndl

[
a =

AU NImUN1sIAnntsazidnindunsolud aduldlsldenin

a

<9

anwaglumanealalisguqd
=

[

W Wusnsalauiidansiiedladaluitansasldnsevoudyyrandszvrvifdieienis

[ g

Waguwlasanmgiiennia sgnllisnevesglunianuin 1 (Annex | party) Aesann1suassingas
Tuvsunauaznsounafinmualiluisans® wiseydygiuaivniseniatiunsuuaussezlng
(Convention on Long-Range Transboundary Air Pollution: LRTAP)!” %38 audaya15e1ins

UTLLNAIIAIENITUBINUNIILUANYNIINELANLANINLID A.A. 1973/78 (International

Convention for the Prevention of Pollution from Ships: MARPOL)®

a A

AMUEIINVRINIUT MU TazilausnIdiygugiivieliduetaindulaain

X Y

ANWAULYDINUSNTUTMLNIAUAILINABUUNIUTENSNLNS TR 8IS N1 lua nwuLUANIg

(open-textured language) AQXLATE (vague) W3INANNITIUNYNUETENINUTENANT MU

a a

gAsosanturlunanguunglils wu wannistestuliarmin wdndneuafiwludine uaz

Y

e

[

NENNITRAUIDE19ITU FUSFYYINALIAVEILINADUUIIUTELAN LFU NTOUD U QYN

q [

andsyrnaincignsuasulUasan1mgiennia (United Nations Framework Convention on

(% v W L3

Climate Change: UNFCCC) uunatiiesnsaunnuanasiisganaldmmvunidedimisuduiiazii

%

WeUselevivasdinuseninaUsewme Snasunuluausdyaninaefitasgnnitewndunsuiis

]
al

Auausdyg Jevilreindanisddalaaianizianzasaslule feiusnsalnsgaesufufniu’

agalsinueraldivadalunisfinunguunediisliifiaanudaauiulalunsdlves UNFCCC

'
v a Y

na17fe NNfia1TanIINInguszasaves UNFCCC agwudn sgiintnnlunislesiu (duty of

9
[

prevention) 8uAT18NID1AATUIINNTUABULUAIEN N TRINA FerpaiarsananunUayalR
WINTe 9 Usenau Wy 11ns 4.2 invualisgiisnedesdlunianuin 1 deseenulyuiy

wisnAkaglduinsnislunisan wedfinnisuassingisaunssan windinsluufuiang wu il

'
aa

WNINTRE LN SgenadednnseyhaziliadenusnIdiugugils uavoraldiusnsalgugiing

< = = 1 dll < v o - £% a [ A I
anuzilunguungasausenalsenineussmaielduiinvuainiglnasdaiusnstivseld lu

16 United Nations Framework Convention on Climate Change (UNFCCC) (adopted 9 May 1992, entered into
force 24 March 1994) 1771 UNTS 107.

17 Convention on Long-Range Transboundary Air Pollution (LRTAP) (adopted 13 November 1979, entered into
forced 16 March 1983) 1302 UNTS 217.

'8 International Convention for the Prevention of Pollution from Ships (adopted 2 November 1973, entered
into forced 10 February 1983) 1340 UNTS 184.

19 Christina Voigt, “State Responsibility for Climate Change Damages”, Nordic Journal of International Law,

2008 (77) : 5.
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20 qulupd Trail Smelter (USA v Canada), Award RIAA 1911, 1965. lumdil Ussimeansgausniladideninimi
Aintuserinalszmauawnlussiudmeitouglanainis Ussnuiiinnge Usemewauniliasialssnungusi

g aa v A o . P o a o ) a o a a Y
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wAUIA Hafinduiudanandeu fe n1sudesfedaaslneenlerainlsinudsliainnnudsmesesyiodaiuun
Wusveziauu sewingd a.e. 1925-1937

2L ASR Commentary, 393.

2 Christian Tomuschat, “International Law: Ensuring the Survival of Mankind on the Eve of a New Century”,

Recueil de Cours, 1999 (281) : 280.
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2 Jacqueline Peel, “Unpacking the Elements of State Responsibility Claim for Transboundary Pollution” in S.
Jayakumar, Tommy Koh, Robert Beckman and Hoa Duy Phan, Transboundary Pollution: Evolving Issues of
International Law and Policy, Glos: Edward Elgar Publishing Limited, 2015, 64.

28 pulp Mills, para. 101. ‘A State is thus obliged to use all of the means as its disposal in order to avoid
activities which take place in its territory, or in any area under its jurisdiction, causing significant damage to
the environment of another state’.

% |bid, para 197.

% |bid, para 197.

2 |bid, para 197.

2 |bid, para 223.

2 |bid, para 223.
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43

0 Advisory Opinion on Responsibilities and Obligations of States Sponsoring Persons and Entities with
Respect to Activities in the Area (2011) ITLOS, Seabed Disputes Chamber, (2011) 50 ILM 458, para 117 ‘Due
diligence is a variable concept which may change over time and differ in respect of different risks’.

1 |bid, para 117.

*2 |bid, para 131. ‘The precautionary approach is also an integral part of the general obligation of due
diligence of sponsoring States, which is applicable even outside the scope of the Regulations’.

%% |bid, para 161.
10
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% |bid, para 159.
3 Trail Smelter (USA v Canada), Award RIAA 1911, 1941.
% Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 29.
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37 See Alan Boyle, “State Responsibility and Liability for Injurious Consequences of Acts not Prohibited by

International Law: A Necessary Distinction”, International Comparative Law Quarterly, 1990, (33). 1-26.
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%8 Draft Articles on Prevention of Transboundary Harm from Hazardous Activities 2001, ILC, ‘Report of
International Law Commission on the Work of its 53 Session’ (23 April-1 June and 2 July-10 August 2001) UN
Doc A/56/10; Ybk ILC, Vol 2, Part 2, A/CN.4/SER.A/2001/Add.1 (Part 2).
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* The IPCC Fifth Assessment Report, https://www.ipcc.ch/report/ar5/ (accessed 23 September 2017).
9 Trail Smelter Arbitration (US v. Canada) (1941) 3 RIAA 1907.

4 pulp Mills, para 168.
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%2 Catherine Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law” in P.
Koutrakos and M Evans (Eds.), The International Responsibility of the European Union - European and
International Perspectives, (Hart Publishing, 2013) 260.

% MOX Plant Case (No.10) (Ireland v. United Kingdom) (Provisional Measures, Order of 3 December 2001)
ITLOS Reports 2001, (2003) 126 ILR 310; 42 ILM 1187.
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ﬂ’]’idaﬁ%ﬁﬂ%{umaﬂn{]ﬂmmﬁmﬂizL‘Wiﬁiz%dwﬂixmﬁ 9 Advisory Opinion on Responsibilities and Obligations of
States Sponsoring Persons and Entities with Respect to Activities in the Area (2011) ITLOS, Seabed Disputes
Chamber, (2011) 50 ILM 458, para 135.
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% Case Concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia) (Judgment) [1997] ICJ Rep 7.
% |bid, para. 54.
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87 Case concerning Factory at Chorzéw (Germany v Poland) (Claim for Indemnity; Merits) (1927) 9 PClJ (Ser A)
No 12, 21.
® |bid, 47.
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% Catherine Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law”, 267.
%0 James Crawford, The International Law Commissions Articles on State Responsibility: Introduction,
Text and Commentaries, Cambridge: Cambridge University Press, 2002, 202 and see also Catherine

Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law” 267; Maxine
Burkett, “Loss and Damage”, Climate Law, 2014 (4) : 119, 130.

1 |bid, 223.

52 Francisco Orrego Vicuha, “Current Trends in Responsibility and Liability for Environmental Harm under
International Law” in Kalliopi Koufa (ed), Protection of the Environment for the New Millennium: Thesaurus
Acroasium Vol XXXI, : Sakkoulas Publications, 2002, 172. szupuUNsTRldAEsIMENLaTiwye st lusnogns
frvoan1sUsziiumnudsnienisdanndon A Mans Jacobsson, “Oil Pollution Liability and Compensation: An
International Regime”, Unifijied Law Review, 1996 (1) : 260, 260-273.

%3 René-Jean Dupuy and Daniel Vignes, A Handbook on the New Law of the Sea, Vol.2, Netherlands: Martinus
Nijhoff Publishers, 1991, 1161-1162.; Malgosia Fitzmaurice, “Liability for Environmental Damage Caused to the
Global Commons”, Review of European Community and International Environmental Law, 1996 (5) : 305;

Philippe Sands and Richard B. Stewart, “Valuation of Environmental Damage-US and International Law
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Approaches”, Review of European Community and International Environmental Law, 1996 (5) : 290; Alan
Boyle, “Reparation for Environmental Damage in International Law: Some Preliminary Problems” in Michael
Bowman and Alan Boyle (Eds), Environmental Damage in International and Comparative Law: Problems of
Definition and Valuation, Oxford: Oxford University Press, 2000; Tarcisio Hardman Reis, Compensation for
Environmental Damages under International Law: The Role of the International Judges, UK: Wolters
Kluwer, 2011.

s Tudonfvesnmranininutnauiiesdnisanussanean 687 Tl a.a. 1991 Suduinsemadsndessufinaneld
nginesEniUssmadmuaugdslaenss mnudeme nfinnudemenisdainden (envionmental
damage) AT OUARBURININEINTTITUN (depletion of natural resources)...ﬁLﬁﬂ‘ﬁuﬁmﬁaﬂmmmﬂmiqmﬂ
IngiangvaeLazn158nATeUTEINARLIN

55 Christina Voigt, “State Responsibility for Climate Change Damages”, 19.
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% Richard C. Paddock, “Tuvalu’s Sinking Feeling” Los Angeles Times (4 October 2002)
http://articles.latimes.com/2002/oct/04/world/fg-tuvalud (accessed 23 September 2017) Jacqueline Peel,
“Unpacking the Elements of State Responsibility Claim for Transboundary Pollution”, 61.

5" Richard S.J. Tol and Roda Verheyen, “State Responsibility and Compensation for Climate Change Damage-
A Legal and Economic Assessment”, Energy Policy, 2004 (32) : 1115.

%8 Peter H. Sand, “Transnational Environmental Disputes” in Daniel Bardonnet (Ed), Le Réglement Pacifique
des Différends Internationaux en Europe: Perspectives D'avenir, Netherlands: Martinus Nijhoff Publishers,

1992, 127.
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Tus1891U°09A1AN$19158 James Crawford vinulddniusnsal erga omnes aglunay
voaiusnIdiiloasdands Ludsglafilussildsuanudenelaganizianzas (victimless
breaches of community obligations) lsi$glnanunsaviiuenideseuiuinveuiuinna118ns
[ éhaﬂﬁamaqﬁuﬁﬂsﬂé’ﬂwmsﬁlé’mmiazLﬁmﬁuﬁﬂizﬁﬁﬁ’zyﬁjﬁagﬂuayé’agcmﬁaumdwﬁw
ﬂ’]iﬂﬂﬂawiﬁmmﬂ%ﬂd%u (Vienna Convention for the Protection of the Ozone Layer)®

LAERBAISUBUNIBDAINNIYAITYNANYTUUTTENNALeleN (Montreal Protocol on Substances

57 |LC Third Report of the Special Rapporteur on State Responsibility (2000) A/CN.4/507/Add 3, para 106 (b)
49. @LU%‘ﬂULﬁﬂUﬁUﬁuﬁﬂiajﬁﬁé“ﬂwmzu:umﬁmﬁ (bilateral obligations) #3® WuUSNTELUUANAOULNU (reciprocal
obligations) Tu Joost Pauwelyn, “A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral
or Collective in Nature?” European Journal of International Law, 2003, 14: 907.

€0 peter H. Sand, “Transboundary Air Pollution” in André Nollkaemper, Ilias Plakokefalos and Jessica
Schechinger (Eds), The Practice of Shared Responsibility in International Law, Cambridge: Cambridge
University Press, 2017, 975.

61 Malgosia Fitzmaurice, “Necessity in International Environmental Law”, Netherlands Yearbook of
International Law, 2010 (41):; 187.

62 @L’%mﬂﬁu Bruno Simma, “From Bilateralism to Community Interest in International”, Recueil des Cours,
1994 (250) : 217-384.

83 Each State Party may also be entitled to claim compensation in light of the erga omnes character of the
obligations relating to preservation of the environment of the high seas and in the Area. Responsibilities and
Obligations of States Sponsoring Persons and Entities with respect to Activities in the Area (1 February 2011)
para 180.

6 James Crawford, Third Report on State Responsibility, A/CN.4/507/Add.1-4, 8, para 379.

% Vienna Convention for the Protection of the Ozone Layer (adopted 22 March 1985, entered into force 22

September 1988) 1513 UNTS 293, 26 ILM 1529.
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 Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol) (adopted 16
September 1987, entered into force 1 January 1989) 1522 UNTS 3.

67 James Crawford, Third Report on State Responsibility, A/CN.4/507/Add.1-4, A/CN.4/507, 51, para 108.

88 [ egality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 29.

¢ Phoebe N. Okowa, “Environmental Dispute Settlement: Some Reflections on Recent Developments” in
Malcolm D. Evans (ed), Remedies in International Law: The Institutional Dilemma, Oxford: Oxford Hart, 1998,
164-167; Markus Benzing, “Community Interests in the Procedure of International Courts and Tribunals”, Law
and Practice of International Courts and Tribunals, 2006 (5) : 369, 376 ; Tim Stephens, “The Limits of
International Adjudication in International Environmental Law: Another Perspective on the Southern Bluefin
Tuna Case”, International Journal of Marine and Coastal Law, 2004 (19) : 177, 195 ; Peter H. Sand,
“Compensation for Environmental Damage from the 1991 Gulf War”, Environmental Policy and Law, 2005
(35) : 244, 248.

"0 ‘any State party to the Convention may invoke the responsibility of another State party with a view to
ascertaining the alleged failure to comply with its obligations’ Question relating to the Obligation to Prosecute

or Extradite (Belgium v. Senegal) (Merits) [2012] ICJ Rep 422, para. 69 (Lﬁui%él%u)
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™ Andreas Zimmermann, “Between the Quest for Universality and its Limited Jurisdiction: The Role of the
International Court of Justice in Enhancing the International Rule of Law” in Giorgio Gaja and Jenny Grote
Stoutenburg (Eds), Enhancing the Rule of Law Through the International Court of Law, Netherlands: Martinus
Nijhoff Publishers, 2014, 44, Alan Boyle and James Harrison, “Judicial Settlement of International Environmental
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