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Abstract

This article aimed to study 1) the reason and need to protect the human
rights of LGBTI and 2) the implementation of non-discrimination principle to protect
the human rights of LGBTI in international law, including foreign and Thai law. This
article applies the qualitative research method by reviewing literatures and analyzing
relating materials. This is to enhance efficiency in the interpretation of constitution for
protect the human rights of LGBTI. The study revealed that sexual diversity is not
linked to the sex of human, but linked to the sexual orientation and gender identity,
which based on the diversity. It has become the center of protection to human rights
of LGBTI in United Nations under the principle of non-discrimination based on sexual
orientation and gender identity. They also require the member states to compliance to
legal obligations according to the international human rights principles. In some
member states, the sexual orientation and gender identity were determined as a part
of the provision in the constitution. Meanwhile, mostly member states including
Thailand implement the provision in the constitution, the non-discrimination principle
based on sex, to protect the human rights of LGBTI. Therefore, the efficiency in the
interpretation of constitution for protect the human rights of LGBTI depends on the

knowledge about sexual diversity of the law enforcement officer

Key words: Sexual diversity, Sexual orientation, Gender identity, Constitution
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Health Policy Project, Asia Pacific Transgender Network, United Nations Development Programme. Blueprint for
the Provision of Comprehensive Care for Trans People and Trans Communities, (Washingtion, DC: Future Group,

2015), 33.
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® Office of the High Commissioner for Human Rights, Born Free and Equal: Sexual Orientation, Gender identity
and International Human Rights Law, (New York and Geneva: United Nation, 2012), 14-15.
* Human Rights Council, Report of the Independent Expert on protection against violence and discrimination

based on sexual orientation and gender identity, Vitit Muntarbhorn, A/HRC/35/36, 19 April 2017, para.14.
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® Michael O’Flaherty and John Fisher, “Sexual Orientation, Gender Identity and International Human Rights Law:

Contextualising the Yogyakarta Principles,” Human Rights Law Review 8, no.2 (2008): 210, 208.
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1% Edward Stein, “Law, Sexual Orientation, and Gender,” in Handbook of Jurisprudence and Legal Philosophy,
ed. Jules Coleman and Scott Shapiro (New York: Oxford University Press, 2002), 998. ay quuﬁ ALY,
“yuvnuIBmsainemny/mnueiadeans,” dufuietuil 15 waalneu 2556, httpy/www.sacor.th.

1 Supreme Court of the United States, Bowers v. Hardwick, 478 U.S. 186 (1986) in Ruthann Robson, “Sexual
Democracy,” in Sexuality and Law Volume il : Sexual Freedom, ed. Ruthann Robson, (Great Britain: Ashgate,
2011), 144., and Stein, “Law, Sexual Orientation, and Gender,” 1009.

12 International Commission of Jurists, Sexual Orientation, Gender Identity and Intemational Human Rights Law:

Practitioners Guide No. 4,) Geneva: International Commission of Jurists, 2009), 9.
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and Liberty in the golden age of state constitutional law, (New York: Oxford University Press, 2008), 61-63.

16 Constitutional Court of South Africa, National Coalition of Gay and Lesbian Equality and Another v. Minister of
Justice and others, Case CCT11/98, Judgment of 9 October 1998 in International Commission of Jurists, Sexual
Orientation, Gender Identity and International Human Rights Law, 60.

7 Simone De Beauvoir, The Second Sex, (Harmondsworth : Penquin, 1972), 295.
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'8 Joan Wallach Scott, Gender and the Politics of History, (New York: Columbia University Press, 1998), 2.
' Diane Richardson and Steven Seidman, Handbook of Lesbian and Gay Studlies, (Great Britain : Cromwell Press,
2002), 2.

2 Stein, “Law, Sexual Orientation, and Gender,” 998.
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! aune Usndauna, ISy maden, (nNJamwe: ey, 2546), 70-72.

2 Jackson Stevi, “Heterosexuality, Heteronormativity and Gender Hierachy: Some Reflections on Recent
Debates,” in Sexualities and Society, ed. Jeffrey Weeks, Janet Holland, and Matthew Waites, (Cambridge, Polity
Press, 2003), 72.

2 s fasdien, “vuumsedoulmveandludnslnenauftiuasnszuiuia,” Grendnusuiganuivude

ANTHIANENATITIAERS UMTINeNaESIIUAERS, 2553), 21.
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2 Jena McGill, “SOGI...So What?: Sexual Orientation, Gender Identity and Human Rights Discourse at the United
Nations,” Canadian Journal of Human Rights, 3, no.1 (2014) : 6.
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uardRANUaINIANE, (NFIVN : EMINaUANENTTNNSAVBUYBEYULYR, 2551), 11,

% International Commission of Jurists, Sexual Orientation, Gender Identity and Interational Human Rights Law,
20.

7 wena AInUvng, dula, ndnmsgengnise, 11.

% Johanna Westeson, Sexual Health and Human Rights in The European Region, (Geneva: The Interational
Council of Human Rights Policy (ICHRP), 2012), 87.

2 91501 guan® AnduyweriluFediimanauazdndnualmanalussuungranglne " Grerdnusuinenud

Joudin AnsdRrans IinIne1aesIINAEns, 2559), 549.
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* Human Rights Committee, General Comment No. 23: Article 27 (Rights of Minorities), CCPR/C/21/Rev.1/Add.5,
8 April 1994, para. 4.
*! Human Rights Committee, General Comment No. 18 : Non-discrimination, HRI/GEN/1/Rev.10, November 1989,

para.7.
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*% Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-diiscrimination in
Economic, Social and Cultural Rights (art. 2, para. 2), E/C.12/GC/20, 2 July 2009, paras.32-33.

* Committee on Economic, Social and Cultural Rights, Concluding observations on Peru, E/C.12/PER/CO/2-4, 30
May 2012, para. 5.

0 Committee on Economic, Social and Cultural Rights, General Comment No. 20, paras.32-33; and Human Rights

Committee, Concluding observations on Belize, CCPR/C/BLZ/CO/1, 26 March 2013, para.13.
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3. The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language and birth.

2 |otta Samelius and Erik Wagberg, A Studly of Policy and Administration : Sexual Orientation and Gender
Identity Issues in Development, (Sweden : Sida, 2005), 36.

* Article 11 of Constitution of The Republic of Ecuador 2008

“2. All persons are equal and shall enjoy the same rights, duties and opportunities.

No one shall be discriminated against for reasons of ethnic belonging, place of birth, age, sex, gender identity,
cultural identity, civil status, language, religion, ideology, political affiliation, legal record, socio-economic
condition, migratory status, sexual orientation, health status,”....

“ Article 14 of Bolivia (Plurinational State of)'s Constitution of 2009

“Il. The State prohibits and punishes all forms of discrimination based on sex, color, age, sexual orientation,

gender identity, origin, culture,....”
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% Constitutional Court of the Republic of Slovenia, Blazi¢ and Kern v. Slovenia, U--425/06-10, Decision of 2 July
2009 in Westeson, Sexual Health and Human Rights, 63.

% Article 8 of Federal Constitution of the Swiss Confederation 1999

2. No person may be discriminated against, in particular on grounds of origin, race, gender, age, language, social
position, way of life, religious, ideolosgical, or political convictions, or because of a physical, mental or
psychological disability...”

7 Alecs Recher, “Study on Homophobia, Transphobia and Discrimination on Grounds of Sexual Orientation and
Gender Identity Legal Report: Switzerland,” accessed December 25, 2015,

http://www.coe.int/t/Commissioner/Source/L GBT/ SwitzerlandLegal E.pdf.
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