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Abstract

The right to practise Community Forest Management (CFM) is
guaranteed in the Thai Constitution as a community right — means people
have the right to participate in natural resource conservation. In principle,
the Constitution is the supreme law of the land as it proclaims that it is
Constitutionalism. However, the real law in Thai society pictures differently,
when state forestry law provides direct authority to government agencies and
dominates forest management without reference to the Constitution. This
study aims to find and explain this legal phenomenon by using Socio-Legal
Studies. This study’s hypothesis is that the Thai legal system is not
compatible with CFM because the Thai legal culture is based on written law
and not on living law, which comes from the legal consciousness of the
villagers and government officers who practise CFM.

| use interviews as a research method to investigate
the legal consciousness of three groups of people involved in
implementation of CFM: members of three selected northern villages;
government officers; and legal professionals. The villagers’ CFM - the
law of the commons - together with state law, creates their “living law”.
Government officers cooperate with CFM, knowing that it will help them
fulfill their mission of forest conservation. In contrast, legal professionals
rely only on state forestry law rather than the Constitution, despite its
supremacy, and ignore the law of the commons.

To explain this phenomenon, | “decode” Thai legal culture by in-
vestigating its historical and social contexts. | also examine the legal education

system, law making processes, legal commentaries and court decisions, to
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understand what shapes Thai legal culture. As a result, the narrow focus on
statute law in Thai legal culture, and the focus on law as a profession rather
than as a justice-based discipline, can be explained by the “modernization”
of Thai administration and laws, and by the encroachment of globalization
and capitalism, both of which have resulted in moving away from traditional

land management based on the commons.

Keywords: Community Forest Management; the commons; legal culture;

legal consciousness
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