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Abstract

In the United States, the Freedom of Expression or Free Speech
has been strongly protect by the Constitution and the Supreme Court
of the United States. Free Speech is deemed the important tools as
the Free Market of Ideas to support the Democracy because this
fundamental principles will allow the people to access all information
and exchange their ideas and arguments and thus the people are
intelligent to make their own decisions based on the complete infor-
mation without any state’s interference. As a result, the state cannot

enact the law to limit Free Speech without the due process of law.

Freedom of Press is an example of Freedom of Expression
protected by the Constitution. The Press might get the protection to
criticize and distribute the different opinions to the society particu-
larly against or toward to the people who obtain their positions as
the “Public Figure,” for instance, the public officials who earn their
salaries form the taxation. The Public Figure, therefore, must be ex-
tremely tolerate to the criticism from the society and the press. The
criminal and civil charge based on criticism is therefore is very limited

and might be unacceptable in a rule-of-law democratic society.

However, the Free speech is relative rights and freedom. The
state might exercise the right to regulate it base on the potential state
interest with the narrow tailor means to accomplish the public inter-
est. In any circumstance, the regulation which directly or indirectly

limits the Free Speech will be unconstitutional except the state can

154 “onsanstuadinuAans U 8 aUun 2/2558 NsSNNIAU-sUNAY”



explain the most vital interest of state is extremely required.

When compared those principles to the situation in Thailand,
it seems very different. Thailand will apply the defamation law and
Lese Majeste law to control and prohibit the criticism in all form. In
addition, the Court verdicts regarding about the defamation case
against the public officials, politicians and Judges are somewhat in-
consistent and even conflict with one another. Another issues regard-
ing the Free Speech is the alcohols advertisement, according to the
Thai law, the advertisement is very limited and almost impossible to
do it. For this reason, it might not be congruent with the Interna-
tional Covenant on Civil and Political Rights: ICCPR) of 1966 which
Thailand has approved and ratified since 1996.

This article will narrate the legal concepts and its exception
of Freedom of Expression protection between the United States and
Thailand. In addition, the comparison and differentiation between the
practices and court judgment of Public Figure criticism and public
officials will be narrated in some details to illustrate how far the Thai

legal concept needs to be improved in the future.

Keyword : law, United States, Thailand, Freedom of Expression
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1.1 #annAn1d1na International Covenant on Civil and Political
Rights: ICCPR

nFNTaINa ICCPR A.A.1966 lamvuananuseiuaninluniswans
AIUAALIAL (Freedom of expression) Linuanmsn 19 (2) nafe yana
gaulanslunmsuansanudniiu sauddvslunsuaimuaglasudayalag
Usenmstadu Taserauansenudadiuinunadou ffu vieguu
Udug mefauzdsenanseimiuiinisleg velnernudeasinavulneas
ognslsfiony MsuanseendannuAaiudnan my (2) szdesduiuns
sheruiuinveusaznihilunsiaswludvdvesyanadus aufifmun
1y e 19 (3) e $5Tsenmagtmuatesidnlunisuansaufndiu
ié’lmmzé’aaﬁmzﬁaLﬁuﬂgmmaLvhﬁai’%ﬂu‘lmsﬂgwmmfu szfowmsuile
$nwTeidusvesyanadu vierieuntosnruniunsasafevesigrioni
asuipufesviensanssnauiefasssudufiviny’

ansuaziadnmdenandadudnsiliauysaiuazenagnindn
16 Tngesdnsanuseaned Ifesuiaiisdnlily Comment 7 34 %3
Aduadsndnvesninsywinssemeaaduil ensavasitesinnslans
wazlas A nRanandle wivrdedlifinaiefualdliuaninnufniiusy

[ a Qdy & & v & a Ao & A o
Wudnsaugiuiues lnenguinsuuazaesdudandndusuniimualy

wa a

Woulvuns 19 (3) wintiu egnslsfiny unvuaRnas1Tuasdaaniu

A

3

WINTFIUNTUTUGIER (strict tests) mrumanuvisnNuInTulasnandndiu

1 United Nations Human Rights, Office of the High Commissioner for Human
Rights, International Covenant on Civil and Political Rights, http://www.ohchr.
org/en/professionalinterest/pages/ccpr.aspx
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ansludeidios Famsnsnguineiu favdosinsanisusunanizes wu
avdveasiniiaglignarazdlinanmsliiainmussyanadu Jeinganed
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ammi%"aﬁaiwﬁmsﬂaﬂmmn?jm’mﬂmyj

weNa Nt ICCPR dafindnnisiddgyluniseyginlidiaaEainly
nswansnuAnLiulalnsedeirgnawisrusnduiionsinuidasssy

v a

uf FeesAnisanUssrvdlansyutniadami wsizunazdauagll

N

Australian Human Rights Commission, Background paper: Human rights in
cyberspace, 4 permissible limitations of the ICCPR right to freedom of expres-
sion, https://www.humanrights.gov.au/publications/background-paper-human-
rights-cyberspace/d-permissible-limitations-iccpr-right-freedom
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(police power) azdadlianeusssu iousslovisuddyetBende
asnsazTiveusmengrneegin lilvifiesurnamsneveamsaun
AanssuiluvesUsstvuile 7 A TUE U mﬂmﬁéﬂﬂﬂiadﬂiﬁﬂu’] 2
funsnsinguanslunsdliswiosgnenadevegradutumundnivnua
anudndudubssnnasndndndiuiisuusaiooiign wazdediniadenun
danulunisuansanudniiu Tngesinsandssud tivuawuanisy
msnsnguueauvan “s1du (necessary) uazuandnaau (Principle of
proportionality)” 1531 tnmsmsfinsuiiosiimasninlunisuansaai
Aniuagfosanunsnussginguszasdnspisniosodiauriads ngazdes
HuiBmsfiguussdesiiasluussnBmaternasnsitogiamn lnidle
Wivuisuiunausslovivie Tnguszasdiisjsdunsosilddnduiuviol
diedla Tnsangluuiunissmaduiatusanaswlundnuszsddlag
a51INTLAEd psan TRt pasdeudeinnyinnsaiyaeaiiduyaaa
asny videtinisdedld Wesgasamnguunevinainindiansal ey
Foauansdamdnnsiiuguiiveusssu (legitimate ground) 31n13nsEvYes
HawnwuiuazneliAnndunmedessiitaudseshsls msnsnguunedud
anudndunazussqinguizasdiissdunsesvidelsl Tnslawizegiadanis

(% v A

nsgyhtuiundunsesiasguuIsiintueglitusdAyduaULLewINNS

o

a =3 2 ] I £
wansANUAnIUlaagls 1Tusy

168 “onsanstadunuAans U 8 aUun 2/2558 NsSNNIAU-sUNAY”



v va

wnfiansandsunsydfiins 19 (1) wdr Sedlarudaaudn
nfn1analalianud 1Ay onisuaninuAniunazn1suanIoen
(Freedoms of opinion and expression) Inevhudiliadesialaq iosn
flod1 nénmsthiudouliisndulunmsiivsdaasulviduinudlasauysal
(indispensable conditions for the full development of the person)’
uaroidussdusznaviinialullaludsen Tnsusenousudundnnsiiugu
Fndnuiudmiudinunaiusznsulne Tnaadamsenanasdunalnddy
Tunsuanidsudeanudaiuduildgnsiaumedsay Tasaws
nsuanseandenuAniy (expression) Ty deidusnsdduiidaasaly
nanaulusslawazanusuiaueu ( principles of transparency and
accountability) iinduidiuaield uazvheTian nénnssnannazihandans
Unlesdnsuasiainimuasusenvunasdiaulagdiusiy AnenITUNITans
UYWEYULATENUSTYYY Fuudn ndnn1sAuasesdnsuaziasninluainy
AnwiuuaznisuansauAniul ldonagnindnlaesy autsvuarilli
au30innInsaila 1 wiin359ed1971 Sgegisanunisaliiviunse
anunsnignidu (state of emergency) fina® mundnnisil §aldsuses
avsilisuisavslumadiiedeya Sustinnasine anemadeaasns
UINN3519N13 108Lan1gnIsInINgINsavsouanInuAnfanIs Uy
Anseseniseenideadonss (public affairs and the right to vote) fevlu
m%’mxﬁ’]ﬁiysiawé’ﬂmiﬁmiaqﬁ il SgnmAzdesimuanguaneniely
fazdosdaaiulidviuaziasnmlunsuanivdsudeyatnasmensidios
seinUsznvu vseRtauladssie TillaudAguazluass lnaany

3 Human Rights Committee, International Covenant on Civil and Political Rights,
General Comment No.34, 12 September 2011, http://www2.ohchr.org/english/
bodies/hrc/docs/gc34.pdf

4 [d. Comment No.34 para.5
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ANBUALLES NN BIHDANTUIATUILADIANUNTALEUDANUARLTIURADAG 1 T0UY
Tneusimnnnsinsnuesla g uazazsnsliiinismsradeunseUnanu (censor-

ship or restraint) 9nAay °

dmsunisnsnguung waznisidnguunenielavan 11931 19 (3)
thy mninaidunsianeunsdoyatnasiiulselomineasisus
videdimslingumneindhenismssadewd (treason law) vide nnwsed
Aertpatiuarsiunwed (national security) Wienganeiiiisados
funsaTiaaeudsian wiensausuanuUsEngAvesaindndenuliide
uazideils (Sedation law) aefiotidendnnisnuanmsn 19 (3) 4 wind
msUnuUT iiedudinsthiauedeyatmansiidulsylonireasisnmy
Tneveusssu Jslifdoiianidlag Mazuansegrsdnudaindusosoniny
sunauvisnA visensdunu les¥esdeasuaru thivins vietinAanssu
Wedany sndatndvuywevuduiownannsmeunsdoyai s
nam dadu mansnguanelag asdedhidearusnduetanfensaae
Uﬂ@jﬂ"d‘l@ﬂﬂ] Soq ( necessity for a legitimate purpose must not over
broad)’ Wied1amgnaase LilednwAnuawSeuosriefassusud
Wit MINTFONAING Riotasdaiussdyandeninisswinssemail
Fatunsdlvesemelne Fadunmfandnuazseniuamnusniiunundn
ICCPR tuusit w./.2539 10udu dosazsindlinissausuuazduasaasnim

5 Id. Para.20 egslsfinny SunalvedunfAniiezmusumslidunesidnfonisda
# Single Gateway sariinarliumsniuaumisuansanufnveslszasulnenss
TusAg Modern Radio - FM 100.5, *Taisn¥gu1agh Single Gateway iuudifiosnis
Anwideyarounniievhanudladiuied waanderlinied Sguiagmdndy
\swgRanAseAdviaweunsile “uil 2 ganau 2558” ooulat,
http://mcot-web.mcot.net/fm/1005content.php?id=560e1e02be047005fe
8b#4721.VharhfmgpBc

6 Id. Para.33-34
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1.2 NENTFSITUYYANTFOLIIN: N13ANATOY NYinaudl uazdaeniiu®

(1) wansgsssuynuiluiufunIuIng 1
(The First Amendment)

nsfuATesdnsuasiasnnlunmsuansauAniiu (Free speech)
muvdn3gessuyaiiuAlufisnmas 1 (The First Amendment to the
U.S. Constitution) Aayeiiin fzantazdediifvuanguielag Tuns
SrineEnlunmsuansmiudn @inwlunsfiaidedeiant viodvslu
NNl wag n1ssenfedvisguialunisuilunnuiensauvesUseyvuy
agalsfimuaEnnaIna g LASUALANATEINNSTOTTUWELIVTIRT
wlifidedndinlyl magegaanigesnlaimuIvann1siasaninismns
nnmneTesigUIatuIsTousesssTyviell Taefinnsanannion
yoangunetinesit Wumsnsngmnediesifnnisuaninufalaenss
(Content-based) niarduiitssnsdnszifoumsuansanudniiuilising

7 NIUANATOIAVBUAZIES NN NTENTNYRASTIN AT AYNANITEMINUTEINAINIY
Avswailloanaz@nsnieniadlas (International Covenant on Civil and Political
Rights: ICCPR) 2¢heaszdfey wazmunasiininy, osulail.

http://www.rlpd.go.th/rlpdnew/images/rlpd_1/International HR/2557/tran_
ICCPR-2.pdf

8 demdnlvginanienansUszneunisaeuivmdnnguansumvunasiainmly
nsuanseondenuAniivesidou lundngnsuiygiion ausdimans
uTIvedeUnus T Tmfeseaide Bos wansenuinm.5.udemsnyyinay
Aafeafunewinmes w.e. 2550 uavuloutsvesdy Auavsiadamlunisuansanu
AnLdiu” ?z'fﬂﬁ%auaﬁia;aaﬁ%laﬁ%ﬂ Uad elensiueaniedld lnganins ques,
fushsaaten Aiwa nAadatadl wazesiiu Bewatun, 2550
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powasnmlunisuansmuAaiuliy (Content-neutral) lnemnigviinis
muauilomludnuazfliu Content-based AaazyiIN1IATIAOUNY AN
UUDLNIVUTU MIUNRAN Strict scrutiny w3 Strict test TuvuzNn1sdin
@3N mludnuale Content-neutral Nldladlanwaznisinaasnmnluiiam
I ~ Y] ~ = . PN aa
duligan1sInseideuisas an (Time) @ui (Place) 35n15huns
WARIAMUAALU (Manner) Aaazasiaaaulaglifansanluilon wazain

a o A

aAtaduInlunisnsgyiiveusiesgsssuue

Tuansgesniduseniudn desdduinainiadamlunis
uansauAaiuty envaznelfAndnunedidunadedeynnadu uith
mnwasefananerananaslnensinauedeyaveadndiglunisind
Torfaaiedananuds nsisgdeiunisinauedoyadnanlaeduds
sgfoinfuinasnisfiinanudidu (Whenever the harm feared could
be averted by a further exchange of ideas, governmental suppression
is conclusively deemed unnecessary.) Ingfnageananizowsni lnevin

Y a

HANIAYY Justice Holmes tagnnavaninasidnayliin enuaauisual

e

voamsduasoaaamlumsuansauAniiuiy Tiliwinfvessglnense
Tunsvunsediindeyailinsafuainuase uidunsdiinalamsdsay
Tngnszurunisuaniasudeyavdeainmlunisinauedeyaindneiu
(Marketplace of ideas) Tudsnu agvimiilunisvilsideauldsunsuin
foyaladuateiadia ( Abrams v. US. 250 US. 616 (1919) ) ftiu
inwlunsuansaouAniuinu fagvilidealdidlahadedidunse
Guud Tagannzinadeunsdldnduegidenaiilienaazudnideslios
uwisawindy fsasdesdnndanisudlulaymdingny ifesann desdes
na1 levvgrinawedumanuasdlalaenssuiunisinauedayain
&3 oy iudsilildsunisuntomussossuyg Wusui dose
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008AMINATY $33991998ATTIUNINY MENgNFABILALYoUSTIUY
N133AN1IUTOAIVANNIINTLIINITAING WU N1sAnTlunRlageaume
nanlifisssunaslifsy nandndevils dewmnlilasunisundesniu
% A b4 o d‘ 1 Y v = 1% d! C% ;% 4 .
SgossuUny e deuAlienvvzliiteyadnmunilsing1eld (Free trade in
ideas) ielviuszuvugsuiltanunsaldiansugrunasanindeyadela
o <, a N @ A = Y 7 ' Y a ¢
gnaealuase viselunsdiinmsuanidsudeyaiu luineliinusslev
wiedlnauundsnutios nsdidanan sgensssasnguunedninvsomuay
wiednsudounsliaiainlunisuansaudniule

(2) fewanlilasuanudunsaInusgssInyy

ansgalisnT gausulnsguIaaunsavudlaiinisineunsdos
Taq videdimannlunisuansmnudniiuegainun Liesandosd
Fananlddednlssuduasesnuissssuyy toun desmiisldnvusde
VNAAINNOUITS (Obscenity) daausuiduiialagnisvasnaiy
(fraudulent misrepresentation) n1sla@aulise (Defamation) QPN
Infinsnseyhiangruneeg1aienss (Advocacy of imminent lawless)
M‘%a%sﬂﬁﬁms&iaé’m‘%aﬁﬁwﬁ’u (Fighting words) ¥ 5218915 1LUNA N
Winlemundiud vielwadludunediun (Judu Wosannsuaniny
Aaiiu Jamudsmaweuninin uazdennudanamlilédunnudunsowi
$gossuyny Jemeazondietndld iail

9 Steven L. Emauel, Constitutional Law, (Aspen Law & Business Publisher, 2003)
p. 445
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U S3azdolanungrang19tandedn n1Tkaneandinagdilag

L ee

s

fwausualien1suqnis) viseneliinnsnseviilangvsnevsevinlieg
Tuanmzlingrunesudusvegisdionss wasdosmninanitu avfioadun
lnSednuauzizneinanduneluniadeinaaild dnanddulag
w3 lliieanagsase s Ininasiinme viednluiadlegliiindngiu
= Y @ =2 < 14 ' 2/ &
uansliuisnnudululauiamnSrety

foaAditianuandy Fighting words azdesiidnvaziionas
relvyaraduddldiunanszyhainnisnandesmdananliiAanianseyin
SULT (act of violence) ifnduituginanidosenan dadsnisufofives
Fwhiishniureudieditaegiann Tnsameiiedetunisguyy
as1saz Wwthiide o1eesdedtinadiaisnislunsaunumiegqua
Hawu wunsfunugnandesmainan sgdlsinu Tuansgaudnity
iinsAuaTeafini1svnniUsmadug nszdesmiifidnynyjuuse
Wiafm¥1 (Offensive language) W nslalduiienssdn wiodsdnaans
verudeynamaun videfiAedostudond du laifeiduisiisesiu
wazfiodnlisuAuANATEINUNY MNNESTSITIYY STlie1vBanng MY
Jiala

Asanunaunans (Obscenity) Ineunfuds nisldiasnmlunisuans
AL 13eNsuandeon 1ANSNELNIAaINne1Ia1s (Obscene)
Hudsildlizunmsundesmusgsssuye nsamilaaziedudsauneuans
tfu fmsnmdnmslihagdelfiAnanudinmana vide Prurient interest
Na1IAD L{‘Juﬂﬁa‘iﬁﬁmﬁgﬁmﬁﬂﬂiué’mmﬁu6] WIlAgTIULEIUAINEaTI]
Snwadineliiinenulas wioarudesnmsmane uenanidfinnsan
fia Sexual conduct namfie MuRINaTANYMTUTIEEYSeLaRTlALIY
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AwifidnsuzvdengAnssumanefidauda (Patently offensive sexual
conduct) kagUsensanying Ae Lacks value nanAssudanardunud
M liizdunuavnssaunssy Aaunssy wsensides wias
Weeans

n3AUAuAIsIawAIN 38 Commercial speech u3a Lila
Usglevtinnanisdntu Unfgouldfunudunsoanusgsssug wins
funsastiaztosninmaduasesdmivdossililiileusslovimanisdn
Tnesgazinsmugunslavandudluduidomiuianugniosinde
fovdelyl (Truthful speech) Huddey usasldialavandudndu Tnedl
BnsauaunislavanvatsUszns Wy nat @auil wiedsnislaan
nelamdnnsaunsesselovidudfglaensaveassy (directly advancing
a substantial governmental interest) LLaﬁ%ﬂﬁiﬁﬁLﬁqmaﬁuammi
(reasonably tailored to achieve governmental interest) Tneduignisd
Wftgn SgienansonTngunasifeiunsisnslavanld fafu nmsviu
Tawanogadnundenseyilaild Suusidevlavaniuligndedidunde
20 (Truthful speech) |Wu Hanwazvasnarvinliuszvrvunasie
nsanseyiRangvune (False, Deception, or Illegal) $§81398311innIavinN
MawsunssulFagafud

(3) 119537UTUNINTIEFUANYIUAUNY NUBVBITTUNA
MNeaYaenunshansaan’

minsgdndudesnsinguunediinadunisaivgunisuanseanty
\lown (Content-based) lnenssmagsgnazduivgulineuindungmung

10 John E. Nowak, Ronald D. Rotunda, Principle of Constitutional Law, (Thom-
son & West, 2004) pp.582-597

11 e neadadydl, 1w, Weessad 9.
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{ & a ¢

dnraTEsssuyn LUuASTITNanlnuuInsgIuTugege (Strict scrutiny)

Y
v
| %

o3 ngrunetudunnasnisduasesmaUselovisudnluegndeinves
Y . . . & o &

335 (Compelling government objective) 11615115UUINTYU (Necessary)
Lienavdnideald wasduismsiigunsalosfian uazunuiian (Narrowly as

possible to achieve that objective) lun1sAuasasUselovivaasyuy

dungmnedldldiadenilunisuansmufaiiu ludnvue
\Ju Content-neutral MaRLYNNIATINEABUAILTOUMIBSTSITUYLA Y
wmsnsfidudutosndn Tnefasuningmneiudedinglsvasdiie
AuATaslsylevddudAnueasy (Significant governmental interest)
Fshiaesnmlunisuansenudadiuiu doafuiinisfisuussiosiian
(Narrowly tailored to serve that governmental interest) Lagn15ANUUA
madenlunisuaninuAniiu (Altemative channels) s¥59zdoaia
Tomavidomadonlsiunivszmmilunsidendomaidomfnanild mags
andalddfnvounvesingusrasingrineLayisnsiliassedainieun
\AuguAns (Overbreadth) Inengysnesianan envaxdiundyginaguieie
lsidmau (Vagueness) flaziodamdnigsssuyall fegnanu liffes
Adnausdraiisaefiasyiliiyyaudlale lidedldnafidensoniam
anuvne LR guneviederinuanan

n159nszideuisnisuansenndinaudn e19swunidunis
S1manziientu Time, Place way Manner %38 TMP @slagiialy
mMsuananuAnity liasgnindnlaenisvesynyn (License or Permit)
AounansoandsnuAniuls Buud azsudusdieds Feesdeadunsd
Framenzamazldag1asaia (Specifically and narrowly) &slunsel
fananenaagdesiinisldgafidend19seiinsz Yieg198svoadmiig

HSURAYOU

166 “onsanstadinuAans UR 8 aUun 2/2558 NsSNNIAU-sUNAY”



Tunsdifinslfiasnmuanseondennudaisiuiu [uasiivszasu
vhlue1vazifald (Public Forum) mnguszasdazmuaunsidiadnm
fanana agsasiigatladn nsmugudanaazfsliAanaUslevidud gy
pgvasanraUsEmA (Significant governmental interest) Lag3sn1531n
iE@Enwdsnan asduiimeiiuinazuauiigalunisussg Tnguszasdes
na11 (Narrowly drawn to achieve a significant government interest)
uanantl npunaiFananIedesliunsinanslneduddunisuans
AnuAaLiy uedadlinadonlunisuansd@vduaziaSnmengnd (Alterna-
tive channels available) dmsuaniuisuagzdoindu Public Forum éun
anuiDeliUssanvulfdnlulile vie amnsadddldlaglifidenetu ud
dwduanuiadlifeu Public Forum liun anuiivie o1anuinads
Ssuaniontisauvesigiisiuialasvoussrufiagmeiuld Hudud
auwdu vie aouiinwns wdwavhns Sansdil Sgilsunalaeveu

o s

535UINVUNILIMRAVEIUNITUARIAUAR IneB1aEATUANYNNTIT]
WsNaLganeLe liUTIa ngUssaiAuassy uis§asrollvasmliuseunau
louanannudniiuvasnuegie azuliindnsvesuszanaulunisuans
a = L A P PRV P
ANNARzTiINNluNuas sz asazanastuiuivlleiugunasn s
Tnatanzluagauivsesranuinaitoiluaaunislngunionanuinm

Fagnanslevsiuamne Gvuasiainmasnanizgnaninadluaunseis

lyfidnsuuae

@) mslfiaEamvasdautasulunisiningiasalnisufinnu
YOI MTUNNT]

luansgowsniiu nslinuAuasednsuaziadsnmaastiaenay
wazdontarulunsidansuInsssia waznssuiunaisainaiasy
fodunannisdfyazdesiuanuduases lunsdndiinnudemeiotu
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MnnsuansauAaiity yanaiil e1veilosiosendndevmeduls
nnmansevhazdindenan uddlanddudmihiivesss (Public official)
wieiluupnaans1sae (Public fisure) gauauisagnininyiansalls
nsfles¥osnd uazmsilaviazanunsaasuugadls axdosiigauilsinguans
awdaiuiunsuiindessdinaradudia vie fwgRiniseliandlidiu
Jfiamuniiaziasnisfumaingss (Reckless disregard) Tndudfiaviolyl
a9 franansasnfunsld el lunislesed Wwihiisgernassesiigati
finmsudsloifanisluudunfomavy wifddimaauedomnududuii
Jefoldiilamuiidmihfvesideme Saarannsafiesiesdeutary
vidofinniAansalld mslidvdidmihiivessglunisiiesdesdemarunie
Usgrnvu Feiinegiaunn nanlagagy uwdamll dmiunisduases
s nlunisuansauAnmusssIINYY 11951 1 WrassIINyey
ansgeusniutludiududy Fudlissnseiinislag dezdunissiie
s wlunisuansaaAaiy vieleainlunisiaueynasvesdoans
ey viieAvsuaziainmuesszvvilunsnunguiiielfiuyuiuvie
Usevislneduf sudansiudfosdndiudetsuianiofunadiisgua
whlatlymeanudiensoureinues nstlesdosdeinarunsiauetn wde
fadnnna vieimndinsainsuimsssaaneidslonanseild Tned
ARUIIINgIUdATY tawn New York Times Co. v. Sullivan Tul a./.1964
Fraznanlungazidonsold

(5) f29819AMNNINEITLNYITDINUNITINALEIAINTUNS
LANIDDNTIAINUAALIAY

ANTANYINUINTNITINAALET AN UNITLARIAINAALAUSAT Y
ARTORGIY

nsalusn Yeruvesiglunisluvanet meensein guilaags

168 “onsanstadinuAans UR 8 alun 2/2558 NsSNNIAU-sUNAY”



losuilaiiomnislavaneiasiosnidsiaign wag AN Finedgn
malatemtnssninmalselerinsgonstaasiainnlunisuaniniu@n
wiuiuraUselerivesussrvuniagldsudeyatasnnaueg 9T Uiy
wan wiwidediinvesssiudasdedgsssuye Weswnduunsnisiining
a ! [ o @ v o ! . e .

YNWNUNNURINANUINTUBALANEAFIU (Virginia Pharmacy Board v.
Virginia Consumer Council, 425 U.S. 748 (1976)) 3snsia3gossuyasng
1 AuAluiinfuveansgasn

nsdlfiaes MsAsguyanalaq nswmeunsienaislag dadl
Snvazaznelfiinanuliasuidoudes nsdlil deudoindunissrinly
emnvesdesritazmeunsine (Cohen v. California, 403 U.S. 15 (1971))
%38 UNYMINY Federal Espionage Act of 1971 lavinufilviumaalanseii
nstarIINIsEeNIINENMEIMS Wien1snsevinislag fideliAnainy
Livssndfndvdedeflsnasin nsistasynludnvasiivihlissuvu
Wi mseenmnenasiiioluinamsuiuyssmadulutiasasilan
aded 1 thildignfesmneauudgnivnudniued deufiodndumsdta
anmduideunanidemiingilu ( Debs v. U.S, 249 USS. 211 (1919) )
o lilveurmesTINYY MIUNINSFIU Strict Scrutiny standard

nsdifiany nsdifisgldmuadernuiildsaussynielminde s Tu
vaefitudsnsuduumaanssaziu nsdildldidmidostunssita
i@ nmlunsuansanudaiiulaenss esguiimalilunisnsaaevedon
aguanAnsannsaiiidu Content-based 49y $53senadnseidounisld
@3nmsanale (Kovacs v. Cooper, 336 U.S. 77 (1949))

add Ady v ] a o s o
NIUNE nIalnSgruuandeluudl Ineilingussasanagsnwinig
azornvestiuiaslagianuiannnsd deRudingns 8199sied0
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Tn3goTsuyy wmsznuigsssuyy winldiinafenTiussvsulald
wsnwaananaiae Wusiu ( Schneider v. State, 308 U.S. 147 (1939) )

N3N MFININEINTIMTTIvessy Susiudeimnwdela
v A I = 1 A I .
SuRusauaINBUsE MY daudeiluunmaansisae (public figure)
$599l199sUalAlnuneeg WeunsIEaReAIRINa1ININEINTal
sudunisnsznunszifiousad1minfivessgnind1nujusauiie
#15130uvu (RA.V. v. St. Paul, 505 U.S. 377 (1992), New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) )

nadifiun nsdinisuansannuiunszniudviefiufiansisas
Tumf Metromedia, Inc., v. San Diego, 435 U.S. 490 (1981) Favinuiilviil
mMamsunIieUszmatoyarimslag vuituivienszmuasisns il
mslawanynamsdn Buusidumsussmaieaiugamat viie anmeinia
"84 vienmiingyuneimuneygyali mafininwiinguanedingt
Taresgssuyny wezsshifdunefiazidenvdoivualsindesrlaais
wUsznAvuiiuiianssaevdel madendiifiniedeunnsgiulion

[

nseylel Sgazsesnmvuateinurssliuiilagauenia

nsaiiida msvnudetheysyinsdelunmsdifneininlunisuans
arwAnuty Wunsdfiiuduiuisdndessosauyny dudy afidieds
Boos v. Barry, 485 U.S. 312 (1988) 675& District of Columbia lﬁmsmgwma
nuililinsuansdhevsedydnuallag Tussey 500 a1 vesan unwlae
iles1sa3nyligednAesuasysnnnsvesdginemnd mzmsuansiions
nameazthudinuindeativesasisasld magsgaldlinimsgiu
Strict Scrutiny Tun13n529d0UITN15MIUANYDIST UazLiud ﬂg‘wmam
namiudnsesgaITHYY LLm']maU%T,asnumﬁwmammﬂmmaaumua'mzu
oehsBagnmfiony uwiisnsdu Wl duismsfufiaalunsussg ingusvase

1700 “nsarstadinuAans UR 8 aUun 2/2558 NsSNNIAU-sUNAY”



fanann mindguszasdazmuaunsnseviila Ansenudeifsdnivessy
aUsza fagdearmundnungnansevindidauds wu nsnsevhidunis
Y319 Ty AeliiAnndunse vie mslaafinaw dsdedilidnsiesgassuyay
s

nsalflula magegauosanigowsini ledvunndninaeiidy
vssiagrudAgienlii flienmaeimuevdeiinsufiaiuanddleg
Tnudselenifudninenils wiledndhewids lunsdffanaudiuunnes
fu luussdiudentu waglienveeiidermualividevudndenilslduans
asAahiludssiuiu wu luail Consolidated Edison v. Public Serv.
Commission, 447 U.S. 530 (1980) Faiflunsdifinalddavinsillif New York
Public Service Commission &sfilvinsaniiesludseifiufenfuusslowd
Mnmsilssnundanuiedes Wesndgsrmyainudunsosnu@n
duiwanmauazUssiuanuAniiuiionanylssunisanifissanndanslénn
Uszihu

st nsdanisieatudesiineliAnanundeads (Hate
Speech) wannsly Aesglioadianievhunansaufaiilag dud
wiltiifiornavadnsenusEnlsifmelaviily Sudonnandsiindduden
wutuenuliifonelaludond maun 37 ueld uirmasznsandeuny
UINTFIU strict scrutiny ety vinfivawafidndudenalunisimunlng
N0 IE NS UNSNIET T Enwals Hate speech waziduenfaniznay
p81998use $Renvarnssiild sudafiulnwnserguduniauild
desmnmaiianemeengiudunsifidlnemsznisnsgdi (conduct)
lafldinsnzmsuansaudniiy (speech) T RAV. v. City of St. Paul,
505 U.S. 377 (1992), Wisconsin v. Mitchell, 508 U.S. 476 (1993) )
Tngiannziloineundngrududiuldinnsnszyimsdsnan wu nswnlsl
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mMauilinguszasdileotugvievinlvinguduvnandr’gdesunisnszsi
sanaale (Virginia v. Black, 123 S.Ct. 1536 (2003)) Guusdesriu ties
wAIWINYI95al 39 01vvbAnAuliunianela (offensive words)
whttu lalldreliAnnisnssiduguusafndusie Spuialienanesiavie
Frumsuansnuiiutanaild uus msnandessinaazaisandn
luRukAuwisESnIEINUAAA (substantial privacy interest) AuLfiu

NIANGY N13AIUANNITIHEUNSIUNTAMAToeTaNdUnTsE
o =] 2 Y A& A .
AL oRDIANMIBIEITY Lilazdoldu speech 139 expressive conduct
SguraanunsamIuAuladueand speech MU W NSRiFEVTRNUNELNT
Aliwnzaunisdoasuias (indecency in media) Fnawiudi 55ileue
nIsvndtunisiiaEiamdings Tdniswewnsniansiad ngy
39 NNADAITUIAYUIUS FIUDY T2UUINTANA TzUULATVIEADNNUADS
way Buwesiinme fegrawy luaR FCC v. Pacifica Foundation, 438
U.S. 726 (1978) @agsniiusienisidiesdmvienuae uaziaiuineives
e tuduln Fuck, cocksucker, cunt $339919zlUmIuAY
wagiulddamadanaale walilinisUeaniinedsnany deenavely
105571UlUNINTIREOURENUNTU (Strict Scrutiny) 39NN VINVBITTUY

v Y = ' Aa o v o o o

yaunlesgsssuyavseld Tnsmniglunsalnsglaligiuialunisdndia
content-based TutAS0U18 NN PoURILMOSLAaT UMD fiDgaey
luaf Sable Communications, Inc. v. FCC, 492 U.S. 115 (1989) @3eagy
galafinnnyIIngraneNivualneeIyIdmnsunIsNsey “nsainng
a A A Y] a a ' YL ~
#0@15NNLINUNANIDAIUNDUIRNS NI blmuNzauN1alnsAnAlaedl
Trgusrasalumen1sm” NTnsesssuyey wiszasdningrinefinga
WBNUL AL NTUS AT UNARNIUNIINTANS LAgLRNIZN1SKNDIUINNg
Tngifnuazlenivy JemaniunesindulssloniidAyvesigusisnisn
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nanlimunzaumsgldlyiinandesiantunisussadmunedng g
Spdalimnadendulunisdndanisnfauinisdenan lnenseuaunism
wialulad waznstiszRuiuuinsivnldannsadntale Wusu

dmsunsmeuninineunsuiodenaneluszuy cable tv i
maazld Strict scruting Tunsasaaeuiinguanefivinudlyiinisneuns
Ingiddnwazdaeaunane (sexually-explicit material) snviundanandn
ﬁ?u%auﬁaa%gﬁﬁmé@ﬁalﬂ (U.S. v. Playboy Entertainment Group, Inc.,
529 U.S. 803 (2000), Denver Area Educational Telecommunications
Consortium v. FCC, 518 U.S. 727 (1996) ) nsdilil f59sdeddiBnisfiun
fign waglngunfaziunimaseunsmaingnsvimidnd esanluszuy
ety fusznoufamsimaluladlunsUnfuilfgfuuinsaunn
dnsumld mndliusnisvszasdinudu wu Fliuiniseaasudslilv
Uimsdatunsdnds Block) ¢ uenandl fsdsanunsomuaumWELNS

Adldmnnzanlunadumesiia (ndecency on the Intemet) lasne

nsafidude nisweunsdoyanisdumesidavselanluiues

b D

Ussyyunardoinavudouiiainim uwaylasuauAuasesasanludnune
WUREITUNITEUBY1IEIINIINTIFORNN Na1IRD A18ILATIRABUIN
nsdiaadnmifu Wunissidalusuiiden (content-based) videlsl
mndumssiaainmlusuien agfesinuuassiu Strict scrutiny
LIULS miLauaszmm3‘1fuL?'1'm%’aﬂﬁui’mqamﬂa‘mmi Fefsunaanisoiin
I¥nsnguunefi3andy Communication Decency Act (CDA) &
ilemuaumaneuns ingilimnzalussuunonfiunesuazdumesiin
uazdinsufludiudieWaonadesiundndueseaainmlunisuansesn
Afunsesdnsveslnglunisdringaruneuiaisfenanlduinningn
Dusiu
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Tunansaiudny vndeansinavuldmewnsdorula o udanel
Nanansenuseyarala Magegalaidadydn ansvesilsiseduudeuld
fumsAuRTeaLil yndeaTInavUNsEYMSTIRAN g eussEea
Hudesmitlilifumiuduasesannudnigsssuyn First Amendment $5
gouannsalingn Fair Doctrine lumslalilueygaundemavuluns
Usgnauiansls laewdnns Fair Doctrine léivusliideansinasuaziios
ldnanialunisiauev1ias Iay Federal Communication Commission
(FCQ) asnsaeauaumsTinwilueg (Adult language) usfaglaifiaduanun
911975 (obscene) uidudosfmeruae (indecent) wawdslifsdudionu
dourfineliAnn3thy (Fighting words) LiteduasesUsglevivoasnnvy
9 (FCCv. Pacifica Foundation, 1978)

nsdlfiduses FoodgosduadauliAnauguuss vionseiin
Aanguue magegaldnmdnnisdifnyin szdeadudyaiinelsifa
NTUAII9RYNTALDY (Clear and present danger) MIUTEAINNING
Abrams v. United States (1919) siaanilnsvensaumannisaang1ily
AR Brandenburg v. Ohio (1969) lvgousiad lnefimuainsguialionsay
vudliiinnsuanseandsnnuAndiunserfiosdyelunsatuayuliing
nsgshmsfineruuusslalunnnsdl uusinsedsnanazinalagnsd
nelmAnidunstiuardmaliiAanisnssrmuiuldeg o
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daufl 2 nsdlAlagruneliunIsInInyIaTalynnaaIsITae:
Ansgawsni nuuszmealng

2.1 MFININYINTA! YARAAISIT0UVIUTLINAANSFRLITNN

ARUTININg AR AB New York Times Co. v. Sullivan Tudl
A.A.1964 AMuuAANNALAEINUNTININEITalYARRaTS1Sae (public

a

officials or public figure) ** Toelunid tﬁmmi“uaﬂ Montgomery Police
Department Tusg Alabama laflesnilsdediud New York Times Tuaiu
ﬂ@gwwﬁuﬂizmmﬁgnLaummLﬁ'mﬁ"umﬁlﬁaﬂﬂ,ﬁﬁ’ﬁ@iawﬁaﬁmmﬁﬂ
W5 mageanldfinnsandn Sgdnduasdedinnuduasowuvan
First Amendment msvudearsinasuinindinsalidmiifivesss
Fanseilalldl wszavmilousungyaneiieiuanusiunauiedy (Sedition
Act of 1798) MAsviuAnsaisesunBud Jeazdndendnigssuys

Aaasan Flamvuanannisaidays 17 deil

Usen1sil 1 Winthivesigaedesgniningiasalld wagmin
WINNNYeesTaTHoasunANdEMIY 31NN1INTEYINNIINTUYTEUMTY
v I N aa ca ¢ awva Y oA v o = Y
gaandunsaliinindiansalnsufuining Feasdeslifendesiu

wlevienalulunisusmsigia

Usen1sil 2 landezdnisenisfigadintenuideutasunany
¥ I3 =3
27 UULIN

Usen159 3 Tanddesfigatiindeniavunssinnismenundisne
(malice) vaneAudn fwauldanulideme s N3deiaasaiu

12 Id. at 656
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Usznsfl 4 nnsfigavveslandaiuesdusznoy 1-3 9zdos
H1UNM531U Clear and Convincing Test A9 @N31u1ATFINIUARLNS
Idrensfadminneundngiunagnislaniudesnisenisiigey
(preponderance test) usaglifiswuinusaainasdy (proof beyond

reasonable doubt)

nsidedu uenanasnefsinssnsvdedvihiivesss (Public
officials) W& favaneds yarasssumliuansmuduyanaasisy
(Public fisure) Faflaonuzitddey ”Lai'h%uamgmzﬁ?ué"sammm ERIRET
unumddnlunsudlaymvierauemsendsasisar Jelsvanvuinly
Fodontoldsusninaiiuly (Persuasive power and influence) Jsrale
anaulilunanend Wy Gertz v. Robert Welch, Inc. (1974) wag Hustler
Magazine v. Falwell (1988) {Jusu yanawmeanil mnUszasdazilesaiiay
foaufURAnunannaalunG New York Times v. Sullivan mewufiu

2.2 1153NIn¥150l yARaaIsITaIzYasUTEnAlng: nIalin
nsiilaauasdnsnvnis

Tusnaunifidnisanivmsuafiaslunisunasesssmeady
wuluanedaglu dusesniAnesnyvIANaIUSsUToswiand (Aav.)
Iusgmanansatuiiiinaidunsiudomsmnavuinindinsaidguna
W Usnanaingyanedunsfin atudl 97 wazatuil 103/2557 Useneu
fda Aavdl 3/2558 LilomuauTi ALY IENTLAENITININEATA]
YosasIIATY lsuiuininzdavideudsiunimannaszuinsUsemai
Ienanaluudludiuusn saufednuazudaiuunns) 4 uiasgsssuyaumany
91013nslne @Tuihngm) wnsdnay 2557 fe TefiTouazliveriin
nanlusgaziden
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Ly

dusuluriaszesinanunity Usewalne insys1vduafoanns

g7

fnasedunrmiuaziiunisussneufenisingnssneides Inglnsviad
wazfamsinsauAy w.A.2553 lumsiansaneenluaugndsenauns
doaanavunazeensuilousine Miedesiunisusznoufants uenan
s Wsrmnangmneeguiuaiesdiolumsnuaunsuansoondsni
Aniitu Fsenaazdodunsviiuuszanveunguine ldiasdunms 112
1791 326 wazane1 328 dwiulunsdifidunsviiuussamypeaialy
finsgvimaviiuysznmenaaslaifieaiuinvne g LAY NINANANL 50
figelladn Wumsuansawdaiiulaegaie iledesfiunuveusssy
dosrunieuniesdliids vienszvinisluguzidminauiiufdfnig
muvind wagnsevinnsivusheanuidusssmiemsdiiunsudsinge
arunusssuFeamssidunssulawelumanionmsUssyu smuniounng
329 usienagnilanamannistiin iuiilionstosniuanusulinnumn g
329 fananfunisnseiiafgafunsmiunssusIaYIynm amtde
Usgaiang)nungeey) unst 112 (ﬁwﬁwmwﬁmﬁ 51/2503)

nnMsAnyImUIARiTnwIvesmayisssudilisuadundnnng
TEMINNEITaluARaaIsITae Lakd 1nn1sdies uasd1swnsun
i fegradu Tunsdvednsenis wa.n.e.d. fesdesdemiavuiingrim
3y Onawa esnnifunisiauermudnfifeafungAnssuliivne
anfufFornmiauasiiuzinioutningnddisedase Yatensujiin
wihdl nsdlifunissenumudeianss Snt wane. 4 Wudhswnsi
fiunmsgedussmvunazdesavuanmnsainnginsailddeenies
drBnnsavidadunsdedin wu.ns. oHestosdomarufiweuwnsgniansii
AszvhnsiiulsEIMnT 100 Af uadinisanaseenAuiuneudsliied
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