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Gouvernment by Judges

Apinya Kaewkamnerd?

Abstract

It can be said that the 20th century was the era of the
Parliament where the Congress has the ultimate authority. Through
century the world has proved that the representative democracy
in Parliament System, although it may not be the best system,
is comparatively less evil than other systems mankind has invented.
However, from the late 20th century into the 21st century, the
Congress began to lose power and sanctity drastically. And this
phenomenon occurs worldwide. It is not overstated to say that the
judges become more powerful. The presence of "Rule of judges" is a
sign of the growing power of the judiciary. This article aims to analyze
the postmodern legal theory of constitutional law developed in the
state entering the era "Postmodern states" to better understand the
phenomenon called "Government by Judiciary" in view of the French
constitutional scholars. The aim is to open new issues in constitutional
law by studying the article, academic debate, Constitutional law
textbooks that have studied the issue since the early 20th century and
now into the 21st century, the French Constitutional scholars think more

clearly in this issue.

keywords: Judges, Gouvernment

2 Ph.D. , Administrative case official (Professional Level) The Supreme
Administrative Court office 10210 E-mail: apinyamail@gmail.com
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4 TROPER M., Ibid., p.50.
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(Le gouvernement des juges)
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Mszimaansgoisni lnedfininwy Walter Clark™ laldduiuni
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| a ' Iz a A v o « » a I3
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YDIBNUNIVDIBIANTNNNTHIDIIANNBIANT IneNB1UIANLS I UENEUND
wnunagldounaneluvsuwavesnu nduldsiuianiiniesiunaduly
) A g o a & « — ° \ 1
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Wiot A.A. 1884 Woodrow Wilson'? lananidndnuiuluanuyastfediu we
waR9daALLULENIIVBIBIANTTFANT TuARd1IUNIY Congressional

11 &19lu BRONDEL S, FOULQUIER N. et HEUSCHLING L., (2001), Introduction :
d’un non sujet vers un concept scientifique. In Centre de recherche de
droit Constitutionnel, Centre d’analyse comparative des systemes politiques,
Gouvernement des juges et Démocratie, (13-14), Paris : Publications de la
Sorbonne.

12 Ibid.
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du Congrés)
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§98nY0935801” (La souveraineté du Parlement)

Tutszimanaiea Michel TROPER @ouunanu'™ famsusingd
yosdnnuaesdu Nildeezifoatu Ao “nsUnAseswomans” wie
“$3U1aMaN15” (Le gouvernement des juges) waz “n1sunasedlay
»a1n13” (Le gouvernement par les juges) 1nena119198909 Edouard
LAMBERT 31:8ugflfd1uau « Le gouvernement des juges » Hifupuusn
TuslSaea o Ae. 1921 e Edouard LAMBERT 85unerin nsunases
Im@gmmsfwﬁﬂﬁuﬁa NFIBENVBIARARIISN NN I TIRARUAIY

13 Ibid., p. 15.

14  TROPER M., Le bon usage des spectres du gouvernement des juges au
gouvernement par les juges., p.49-65.
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15 819k BRONDEL S, FOULQUIER N. et HEUSCHLING L., Ibid, (15-16).

WonamsWultodluududu 141
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yosnsuAlufiinsgsssuyy Indunslisunaludnvazidunisunases
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142 “nsastadunuAnaas UR 9 aluR 1 (unsiAu-Dquieu 2559)



1a =1

4. wan “n1sunasadlaenainis” degasaisalai? uazn1swaung
VBIUUIAANINE?
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G
Imaizigjﬂﬁuﬁ’uﬂwﬁaﬁ’iyzﬁaﬁLﬂuﬁmmﬂgmmasﬁum aseiieafidendy
“enaidugflisnaunases” fewuiieaiu fil Michel TROPER Ty
71 nsuUnaseslanaINIs« Gouvernement par les juges » 8g9lsAA
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Fanssauun Descriptif) nanfe Wunisliamnuiuiidunans (Neutre)

Hude 1Wun1snssaulfan1svenes1u1avesdtalusyuunalnnisiiies

16 Ibid., p.15-18.
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17 lbid,, p. 16.
18 Ibid.

144 “nsanstadinumans UA 9 aUuh 1 (unsiAu-Taungu 2559)



vesunaudlufiuifiuigsssuyny (Le pouvoir constituent dérive)
ms1zingunaaunigsssyapdusunaesulnednnuvannisunases
szupulsyysuleefion drueSulmeduvesusyyau (La souveraineté
du peuple) nandnienilsfe é’wmw‘%aﬁm%ﬁ'%%mﬂLﬂmﬁmﬁqmﬁa
\d@89v09UT2919U (Le droit du dernier mot du peuple) AIUNaNAT
Unpsedluszuaudszysulng mlddeswwesdiininwnainisl

Yoezitanu a5unelag Gerard Timsit uag Guy Scoffon 3jaa13ai
fimslignnaimuvemanisidlessuesinsmailesmsunaseduszusy
Uszrisdlaeldgnatnetuetnsasiud amouieaasenguaneegnsls
wagiaailafmalisiunanafide Hdufe maszlinaniafianuedisls
Wiaenadasiugaunisaiuseansulae Gerard Timsit lvidadunn 2 Usenis
Tumsitmaaylinafide Usznsusn enaldnafidafinnnuiafnuamuaii
dauFundes nanfe Fndumunszuadsay Ussnisiaes maldnanda
MnAnuAafiutesaues vienualstlovivasesdnigainistiuies
Fronunfiasdud@inndenudiusn eaesnsdid Wrdnwumndu
“nsunasadlagnainig”

5. danansandiAiasgsssuyduasdnsnainismiouaadue
w30l

b

nsiesiziluidedl Wunsinnsandimasgsssuygluema
= ' o v o & o - oA A °
w3oldl masgessuygltenaniluguanainisvisely iiefiasneudiniy
Inneasgsssuuglidnafiuaglvanvevwngiunsvesmunu Wuns
Unasedlagnainisvisely Tuuszbuil ud wawu dnnguuneyniseansy
Fafodnluginidamasgsssuyglussuumaiiey lhesunel et
Aeazlanaifiasioly

wWonamsWulkadluudutu 145



Tudesiu ileliAnnnudnauluwnaa “matnasedagnainis”
Fausniidesadanunseaieine “Pa1ns” (Les juges) Wz “N15UnATeY”
w39 “SgunaluguedunAses” (Le gouvernement) Wagts1e13NNTN
IMNANYAUE “U” Y89 “SFUR” fvimihiluau “nsunases” eeslsh
7 #11 “msunases” we Government i enavsnefildluniwidangudl
AIINEN N1 Gouvernement TunwidSaiaain duuua@n
109 oy aned galy eavaieves nsUnasasludwoud Tuduma
sgmnedadfisas mmadunldsnne “uims” Sadusnnavesine
UIMIV3e AuIFUURS (Le conseil des ministres) Tuvueiinumngd
Hlueudn “msdnases” avfumnurfanislidnnedaiidfaiean
§1un e wmnefansfimalisiunresulaeiianuslunisunases
UsenatiuLes

e duay “msunasoslagnaints” TuusemeadSaaa 1ausng
Jasjmneiiagldiielfud siaudnmsnofimatgssauygy vieflulszina
NFamaiFendn “AasnaInsigesINgn” enEudy f5esgossuyamaee
saadennignainisfgsrsuyguniiodudesvesouinislunis
AuaiUsTanT uazuiniendslimasgessuyaingunuuudy druou
ifdldudanisvenesunvesmatgsrsuyy Sanunisiwudiedniu
SnwumamzvssUsemaliaaarilalindama uandrsnmslddnud
Tudsemedu lusuinuazsesiuillldlludnuusiduljindde
BIANTAAINIT

ognilsfin ludssmmlfamansimnsudfildunsliudoie
Ufiasnauninvidenuantivesnainis issusfiaszdiieazduduin
pannslaifnthily “nisunases” lunSaealifllasidudeinnwnains
TuBsgaunm issusldudafenfunsdraninmesununisunases unu

146 “nsastadnuAnaas UR 9 aluR 1 (unsiAu-Dquieu 2559)



aglifiinySumderininnsmenguneidusudaudsinnainisanuise
“Unmses” Uszina egnadniitesu fasimannsiidhinme “msunases”
i fldfanundunainis Swmssiufoduisres ud wau® finou
o3UTLRBAANLTIN N1IATINADUAILYBUAB3FETINYRVOINY VLY
(Le controle de constitutionnalité) LUuNMsazIlnRenaNNTUUMENET
Tyvdeld mszdndunsigainisdiuiasinguing inauneuii
ma%’gﬁiim‘gmﬁiﬁdﬁlmﬂﬁ (La cour constitutionnelle n’est pas un juge)
mszIndlemaigsssuygyUiUAn1snTIaaeuALTeUR B3 FEITIYRY
vesngvang Aafgsssuynildvimiilunismainig (Elle n’exerce

aa o wa

pas une fonction juridictionnelle) uaidunisimtinaluniafifiveyel

(Une fonction législative) n3diii AasgessuyyIndudedfvyan
(Un legislateun) usfinaziduihe ity dfiuiianmdfes uazasiula
fimatgsssuyaalduiiimihfiAusenlunnnsevi Alliumafiagfinsan
InsENURBVANNITULIIENSIUND Fud 1eaitu namagin ssdnsTilay
spugualivimiisnidnifinaeuundydinguneidaudeudssie
Sgossuyey wiilavanuganududassvetesinsdinanasiidnuusdy
23AnsRaIn1s winkifiodndunislddiunamenainisedanriase

wiuleidn windud wmawu axlilalddwaudn “nisunaseslay
aINs” uAeaty fihdennuAndesinld Wemaguesuiederiuin
fimanmaiantienansnsiiesiiddey fadsanmslisnnelunis
UFtRvihiinains memiesgidenmAnisenisunasedagnainisie
Llwifissnisiinszsiannmstiduaudainainvindy widsudenis
ATz mMnITTiesueiedanuAnfingnfie Fse19aznanlein

=

0
fBund “m3unasedlaenainis” wWie “Sguranainis” du Afe nnsd

19 TROPER M., Le bon usage des spectres du gouvernement des juges au
gouvernement par les juges., p.50-52.
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20 MATHIEU B., VERPEAUX M., (2004), Droit constitutionnel, (leme édition),
Paris : Presses Universitaires de France, p.315-316.

21 Ibid.
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22 TROPER M., Ibid., p.52.
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