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Problems in the Interpretation of ‘Exploitation’ in the
Trafficking Case of Rohingya Migrants in Thailand

Sopit Cheevapanich ?

Abstract®

For the Rohingya Migrants travelling in an irregular situation
to Thailand with brokers, when the elements of trafficking in persons
occur, the people smugsling could become a human trafficking
case. However, one significant problem is the interpretation of the
‘exploitation’ to the trafficked victims. This paper aims to study the
interpretation of the exploitation in human trafficking cases in Thailand
with focus on the Rohingya migrants. The paper will focus on some

types of the exploitation as the extortion, slavery and forced labour.

keywords: Exploitation; Rohingya; Trafficking in persons; Human Smugsgling

2 Lecturer, College of Politics and Governance, Mahasarakham University 44150.
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1. anwazn1sdreduninliinaludeerani1sanumgani1san
NY e

INTLNUVBIBIANT Fortify Rights sdnsiiviharusnunsosiu
LagiBensnsazidindvsuyverudsldfnauaniunisalnsndniuves
ymlsBagnanussmaniazdinaina wuinmswdniuuearalsdaadl
anuidenleafuruiumsdnasururilsdenuarasnmsdaysslagyn
1589gy7 (the Rohingya) Juungudiosdumauiwazfnugainussing
wildviannanuuussuaznsrediiliguiaativayulumasnung fumn
voasgerluusemensin® Tul 2012 (w.A. 2555) N1sazilnanduyveyu
IFusingtuegannlutssmandmdoufuiundanisuaramiia sy
Tudszimeiiioutu Tnednguynlsdsgranelngldnianussimansii
waztinannawaziiunlUfussmalaenfeUssmalnewazUssina
LIt RN ﬁﬂﬁlﬁmmwmnﬁumqimaL'%a%awnii%qzmﬁqmjﬂmy'uaz
nauiéin lWWdssemeavanemalaedsamnalnednagidulsememeinudmsu
nsiuneeludUssmanade

mswunweslsiiglagninnisedraluvuiunisiidnuagdy
AkazinguauifteseglunasUssma 9983103 Fortify Rights
Alsvinnsiutoyaifeafunsndadiuvesynlsdagn wuinenihdisges
Tiuazuszmadsnanunaziuiuangonewdeulngfesnsifunalugs
UszinannadedudugamneUaienimanewnilsdeey) wenianang)
finuAgalesturuiumsiayudlasunlsdsgnvaonitegldfunis

3 Testimony of Matthew Smith, Executive Director of Fortify Rights, House Com-
mittee of Foreign Affairs, Subcommittee on Africa, Global Health, Global Human
Rights, and International Organizations, “Accountability and Transformation:
Tier Rankings in the Fight against Trafficking in persons” on April 22, 2015.

4 Matthew Smith, Testimony of Matthew Smith, 9N 2.
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v Anda wazn1stentulaegaiuaw’

anunsaifananiinnuidenlesfuaaunisaivesusemagiuatng
Uszimannai@edsiinnudeanisltusenulugraimnisy anmenuves
918U AYanUsE9IAT1018n15A 10 lasR NI N wazLan
(The Special Rapporteur on Trafficking in Persons, Especially Women
and Children, Maria Grazia Giammarinaro) " wunUseimeuaedu
Ussimatanemandnvesmsmuyedusiosnnussmaunadelyldidy
mﬁmaaaqé’mzyﬁﬁa%muwﬁﬁa 1951 sﬁﬁs (Refugee) LLazQ’LLmqmﬁ
Ao (Asylum Seeken) Tudszmaunadeslallasunssusosaausnis
vhaululssmenia@eiilvinguaudsnaniuszusensnndumionts
Auywdifusgiann Tnstawizamlsaranysemamsiidaiumn
yaBeruvangUszne® dnwazvosnsanifumiensmauyudlulseme

5 Matthew Smith, Testimony of Matthew Smith, 90 7-8.

6 Ibid.

7 Report of the Special Rapporteur on trafficking in persons, especially women
and children, Maria Grazia Giammarinaro, A/HRC/29/38/Add.1, Human Rights
Council, Twenty-ninth session, June 2015, Agenda item 3, Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development, Addendum, Mission to Malaysia.

8  Report of the Special Rapporteur on trafficking in persons, especially
women and children, Maria Grazia Giammarinaro, Item 4.
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LAY LETUIINNTANSBUAUNNUIUNTUUAULALRAN NLNELALUIIEIY
Ionndumbonsiuyedlunasienn liinintuuudeussuwmselulsunu

a 20’ C% I3 [ I3 &Y .
panUnuUEY sudunisuansmUszlesinulsssu (Labour exploita-
tion) Msoe1a unilisasu (Bonded labour) Wu nsviauiiednenilnng
Wunne viseenagnisenanlaatnaAvesienenle’

nanldinusziiunisenenlendreduvesyilsdegtinosSud
n1sanasuLilaslaeangvuiy (Smugsling) lnk1uwevt (Recruiter)
uidleiinsuamnusslenifntussninsdnasuruailasfinngranewds
a1avibinisanasuvuaulaeRanguunenatedunsiuyed (Trafficking
in persons) I Taswenthaznaneidugdand (Trafficken) uenaintu
mMsfanguddadanuiendesiuinietnse g nssihuminasdulszisiu
Hapmnlusziugiinie esndidumsinufuuauesussmaangyszina
uimsdiueilunuiadaysdtugouunnensiulunungrnsnsly
yasusarUszma pvassalunsUiiRnurendmihAsgiiReadeuay
wmaildlumsdidiuad Wy madmihfivesdgiviauaiuaunisid
destainidumieusniinuegenenynlsdegn wunsihauluiing
AIUALIIIUAL (a border control) innntidesmavinuuuiiugudniues
yAAa (a rights-based approach) Mssniiupfduywdoralidulumudi
winevesAtasienengrneRfessUI TN Auyuslndunald

9 Ibid.
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2. MsAnuBIAYTENaUANNRAfNYEd UGN TLAI MU sE e
(Exploitation) aunguunesEnineUszimanaznganglng

Tudilasfnwdnuugnsuasniselovdlasiululssifud
Lﬁlméﬁaaﬁuﬁawawmn‘b%ww Toun nserpuasduma (Slavery) lnons
Auywdtaindumsoauaadumaadelvl nsUsduldussanu (Forced
labour) FrasAndungléideulvesnnudiniusnmsineny waznisyein
961991 (Extortion) Jaduduleglungvsnelne®

2.1 msfignunsualusglevidluanurnfuyed (Exploitation)

TUI189IUYDIDIANITHINIUTENTUTEMALANA 1T 91989719
naNQuIeveIngrunen1elureesgineg Ilunisujuiiaiungvung
symineUszmaluFesduyud Tuuisssmangmineifsaiuduywe
ordeulesfungainenisusuusunisddseind visdsenelad
uUsTaRusTiensuyed msdnasuvuaudidiedlagiinngmung
wagnguaneifaiunsewewdeiu visssmaldngumaneifsadunis
i1ruandumaniednuaziindendsiutunsdiiamudlunsdiiuns
Tuunaruidesnisiiudriinisdnasvruauduiloslasfinnguuns
(Smuggling) Aeiun1sAuywe (Trafficking in persons) Fans&naou
yuaudileadunisiadeudoaudunsuuaulssine (International
border) iilovhilsannnisiadeudie’? mnningauszasdlunisuaIsm

10 n13YAsAREedY (Extortion) lammualilunguinelve udliusingegisdaauly
ngUIEsEHINNUsEINA

11 International Labour Organization Special Action Programme to Combat Forced
Labour, Trafficking in persons and Forced Labour Exploitation, Guidelines
for Legislation and Law Enforcement, Geneva: Internatioanl Labour Orga-
nization, 2005, , 2015, w1 48.

12 dengunefifgrfiunisanasuiniledaeiinnging n1u wseswUnaRnudlie
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(1) Hugsedam To 118 S1uhe wannvieddussiile
yiawmilerinds dnlviegende viesulisynnala Tnevuy 19
MaadsAu dnwea Aeaa naena lieunalaeiveu viselay
Suntenaustloviasnaduuniunasomieduayanaty

o a

elviEunaseaergualiniudugauungnssyinauraly
nsuaamUsylevianyaraiaugua vise

v
[ I 3

2) Wusszanm @9 18 319 wan1annsedsludanle

vianieindsdniegende viiesuliduandiunsyyiaiu
HAgIuAINYYe”

13

WA.2522 WU 1A 11 “yaradaiumadanluviessnluuensizenaninsazsie
Wumaduviesenlunuesns sunsiaaudusies wavinannil videviesiuay
s vuaa il euiissuuserliusenelussRTnuiunw” wnldudin
Fosszrslneinnlsiifuassd wasdfuliiiudesviiuum suwes 62 25sanils
duiwiTomaudnidiintusserandnsvienseyiimaiiedsenisla 9 du
Junsaumsswietiomie wislinnuazminuiaumssilidianlusveiandns
Tnedilunsysedaydni FosszrlnedinnliiiAuaduy wasusuliRuniuauum
PUANATT 63 F35ANTS

United Nations Office of Human Rights Commissioner, Human Rights and
Trafficking in persons, Fact Sheet No. 36, the United Nations: New York and
Geneva, 2014, wth 3.
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ngmaneszvinaszmaluFesnsiuyudladydalilunsans
o1 Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime (#39138n71
Palermo Protocol) lasunissuseslavasivvluganuszv1vidlauuf
General Assembly resolution 55/25 Tufufl 15 November 2000
(w.7.2543) Federndufitarsuuuinseydygranuszmmdiionts
Hafun1sInssudiued Aansatuiiseduisarufingiudiuy e
Tududrunilivesenvgnssudiu@ (Transnational Organized Crime)
nsaeuiionluiitans Palermo Jadesdululunuifeatueudyan
anUszrnffienisesuetsanssudnund nefiganssanan Tlneny
vaasenuywdly Inglalviandeuveanisuatamysele (Exploitation)

14 Article 3, Palermo Protocol, “Trafficking in persons” shall mean the recruit-
ment, transportation, transfer, harbouring or receipt of persons, by means of
the threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation. Exploita-
tion shall include, at a minimum, the exploitation of the prostitution of others
or other forms of sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation
set forth in subparagraph (a) of this article shall be irrelevant where any of

the means set forth in subparagraph (a) have been used;

(c)  The recruitment, transportation, transfer, harbouring or receipt of a child for
the purpose of exploitation shall be considered “trafficking in persons” even
if this does not involve any of the means set forth in subparagraph (a) of this
article;

(d)  “Child” shall mean any person under eighteen years of age
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Nnganizin

“Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or prac-

tices similar to slavery, servitude or the removal of organs”

winfiansananmdenusinantunguaneglve uns 4 wzs
SryafAdeatunazusmuusunsfuyed wa. 2551 Faldlvden “uaamn
Uszlovillaedigou” (Exploitation) Tilagtanizaznuinlaunand1eiu
fizens Palermo FudungyaneseninsussmaluBesnsdangsd Tud
299 “ms%"u'l@ﬁﬂé’wsmﬁaﬁuﬁmﬁumségﬂ%mﬂﬂa” (Extortion) Beliays@ly
Tunpusnelngindunisludnuagnisuaanussloviluafduywd us
nduliusnglullemvesisans Palermo

2.2 LL‘LI'J‘VI'Nﬂ'ﬁaﬂ'J']ﬁJﬂ']iLLﬂ'J\?W']U'iZIﬂ‘U‘iﬂﬂEJ “ ﬂ']'iL'PJ']ﬂua\iL‘f]uvnﬂ 7
(Slavery)

21ANNFENTI9U8S UNODC wunnuszineaiuluglasimuieinisenu
auduma Slavery) Bludumsuwamamnusslovidadugausvasdveanis
Auyududlagurssemalalitionulilaeane widssmadmlngnduly
lvenenly venandugausvasdvesnsfuywdfingn Silaiaosd
audAgyeUseinadlnglilagnviaudnlaegraiivme uaziing
anutfosann uazlifisglaannsdseiliiowwessufianadeiu
msworruaaduma (practices similar to slavery) k3" dsUssifiudion
Bestudueghannlulsemalng Ao Sosmsiaunisuaisnusslovd

15 United Nations Office on Drug and Crime, Issue Paper, the Concept of ‘Ex-
ploitation’ in the Trafficking in Persons Protocol, Vienna: United Nations,
2015, i 10.
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(Exploitation) lunsainsionauaadumanieguuuuiinaty (Slavery or

Similar practice) lngtaniglungugoneniifiuniwmiaseaindenaime

1 [ <) v o [ a
sgnlsimunisionauasdumaladnisimuaiiuniuialusiy
&3R5 W Crime of Enslavement Jaflun1snsevitineliinevyinssu
flowdauyweYIA (Crime against Humanity)'® 81afnYILWININSIAIY

¥
Yo a

wnegvensenuaddumalunistndunisenyslanal

mMsnmdemEes Enslavement 91nMsdindued The Interna-
tional Criminal Tribunal for the former Yugoslavia (ICTY)" Tua@ the
Kunarac, Kovac and Vukovic (Foca) Iuﬂaﬁﬁﬁmﬁﬁlﬁﬂ Ao S¥uInaheu
e 1992 s nuatus 1993 Huegneties Tuituil Foca Fstinstnriu
A89135 (Armed Conflict) [Aatu Saevieanylén Dragoljub Kunarac,
Radomir Kovac and Zoran Vukovic Qﬂﬁmﬁuima The Trial Chamber 91
fruialunsdens WY wasUiRegalnnsie (mistreated) donaliias
flsifidoans Serb (non-Serb civilians) Fuflunaresnistnfusasensiae
vildudmnefonadeuyadnlnaamegmds

IngluTuf 22 nuatius A 2001 IN15HINTUIAIIURAGD
uywed Tudszinusne i nsdiauanaadunia (Enslavement)
YUY (Rape) waznsuu (Torture) doudnaslignssailuds The Appeal

16  Sentencing Judgement in the Kunarac, Kovac and Vukovic (Foca) Case, The
Hague, 12 June 2002, CVO/ P.1.S./679-E. The International Criminal Tribunal for
the former Yugoslavia (ICTY) \Jumavesesdmsanussyanifiiarsenas War
crime Tuta9U 1990s

17 Sentencing Judgement in the Kunarac, Kovac and Vukovic (Foca) Case, The
Hague, 12 June 2002, CVO/ P.1.S./679-E, The International Criminal Tribunal for
the former Yugoslavia (ICTY), http://www.icty.org/en/press/sentencing-judge-
ment-kunarac-kovac-and-vukovic-foca-case
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Chamber lngganssailivelvimanaisanesdusenauves Crime of En-
slavernent lsiun nsiigfgnnamimaeadnlaiuviesglunssudnd/msnseu
ATD9UBIRY (“as its own ownership”) FoasFnaudugoLvevite
987199ALaU (the constant and clear lack of consent of the victim) g
siosgnivedndlififnuaniessaiossoniusseznaieriuuiade @an
indefinite or at least for a prolonged period of time) LLa‘zQQﬂﬂa'nm
Fossvasiinzmunuimelietnsaiisndusrernandadosmuuite
Wm%ﬁm%’quﬂizaﬂﬁmdL‘Wﬁ (in order to use the victim for sexual
acts) usimagnssal Jeidfivnnuiluiui 12 Sguieu a.a. 2002 ldfansan
TruddyTuszeznatlunmsinds uavanusslalunsldsnvessiae
fiunfuanslunisaseuases (the right to ownership) dantelaglifiany
Suduflazfesfigaiiggnnarmniaudafiazfndandoneldszesna
Badonunuiiiegnuszasdimananalsifo

et The Appeal Chamber FsfiminunindienuiEes Crime of
Enslavement 7 The Trial Chamber sinAusniulinaiuluuazdazsiou
ndnngraneaiaUssindsenidssmdluraziionsgnssuniuldnety
#he eagvssaldsufiasieniliinisgnssaindanan

Tuaydygdesnsienauandunia w3e Slavery Convention U

<

1926 Trgnunisieauaddunialuds 1

“(1) Slavery is the status or condition of a person over
whom any or all of the powers attaching to the right of

ownership are exercised.”

mngan1sienuniu Slavery Convention Wi TuaiuYe9ses
ansanududnves (Rights of ownership for one person over another)
Mmadenuieaniiausainenaisaanay ewn n1skelieuizes Slavery 1
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yAnagRNIEYFaItUNINGAY (treated like property) #3on1stenalud
anszdAnyUete1Yy NN Wy anszddgesruluuyed (the objectiv-
ity of human beings) 917y Msaaneueuduaulugan s douly
%aﬁémwﬁaqﬂﬂamﬁauﬁ’mﬁﬂsé’f?m%mﬁam%’wéﬁu (“reducing a person
to a status or condition in which any or all of the powers attaching
to the right of property are exercised”)® usnsusulaiuaniunisallu
Hagtuilinsfianunisiorruandumadutesiisnduinnitluein

ngvnglnelatinstenuanuiindingtd Tulssananguuneong
11951 312 9

“glafloazionauanduma visliiigiusadema thidnly
viedseonluuonserandns wunanitla ¥o 11e Smne
$u omianindeyanavisyanaladedsznsnedian
Ty Wetuazusulifunimiudiuum”

¥
aaa o

Ingfuwminnugnilsngludesgndtain Tuadiifinisiie
AMSIULAUNIDBNIINUIL NIFINTADINNT warn1Tadnwilelivinniuan
U 1 @ A& P v ) < | a oA I
dutowanilugnadne ealvadlnegiusueninetgldiiu 15 U weaaly
mawazlilgusadevna uazdumalilasudunseania Genafiansan
Wieulatuusunvesnisvudnegenenyilssaluusenalne Wy dnwae
AsAndeinawilen NM3viesenie S1dneiswaztn nasdunisien

18  Model law, %11 19-20.

19 dfimnwimainiil 2611/2550 Hunsdiiuedliusanuinndgeeny 14 T
AAGNIININETT1 TaeLANURANINUITUIBNGUNIEDIY 1051 295 298 Usenau
297(8) uaNIng1 312 1 2135Ad04 (1) (2) Usenounnst 312 nMsnssvinvesiiag
Junssudealuamuiasengmnenaneunliadnugiussuenanengldiu 15T
Weasfumanarlifigiugadona uasdumgliFusunsoaia $1an 79 way
TidszasnwIneIua
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awasdumanieli lngenaiasananmsluinslimadentiiugonen
fidosnadiune wasdnisldmastndmhanisr Sdmeasawlunisiiu
8 e HdnvazejuRdeyanaduunsngdy wu nsdwiolsdagly
Faunenthaudusely

2.3 UINI9N15AANUNITUIAU TS 997U (Forced Labour)

n1sdeRuldusanulagnsdeduldussnuasidnyaen1synsae,
U313 wseswdysfadasiuiazusulsiunismuysd wa. 2551 1051 4
Tt ilasanigin

“nsUsAuldusanuniousnis” wuneaudn n1sintulali
hanuvseliuinislaeyilindrinasindunsedatin $19n1e
i Jeides vienindAuvesypaatuendevesau Tay
Plgyineusenstae lneldmasuseyuine vselaeviliyaea

U o
P
o

tueglunngildasnsatadula

The United Nations office on Drugs and Crime (UNODC) l¢itaue
JULUUYRINYMINENTARTUNTTANY WY Sandl Model Law against Traf-
ficking in Persons \ilel3guitAaenndesiuoudyaizetorvanssy
streUsEmALasivan T deatiu wnanstand i ldesuneussnudadu
(Forced Labour) Tufigansiu lldmusilodosussnudifureedinig
wseUsEMIeUsEWa taun 1LO Convention No. 29 concerning Forced
or Compulsory Labour, 1930 Tnen1stsduldussunsousnig “forced

(%

labour or services” Tuaudeya ILO atuasnaliatenii

9

“All work or service which is exacted from any person
under the menace of any penalty and for which the said

person has not offered himself voluntarily.”
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mniasanaudeuanan nsdiiuenswalnusElevinig
WA (Sexual Exploitation) wazn1sUsAULa1MIUTEIETUAIULTIUY
(Labour Exploitation) Taglailéi¥uanudugeusiseganelduuianies
w5991UUSAU (Forced Labour or Service) vasaudtyy1ves ILO wonIN
thu WeflenuiRendestunmsvinumdenslifuinig (Work or Service) 34
whufaudtussevinayanafigniaduienusany fuwede® dwuenn
fugeutiugoshilvimsiiarudusen (Voluntary offer) aiialéannnis
gnuraena Nskilamnugugenstatnuds ¥3ee1ainINNVABNEN
NnnszuILMsIamauLaznalnfitsdulsyanasgneldanunsaiiign
wanaUselevdlunendals” nanlaianudmusveinsdenuenaia
nnawasinslaluneuusn uiilledvslunisidenauvesgninsliunnges
ué videfimssfinnuanunsavesgnindluniseenanaudienaiiatly
Menduds nadiiananasidunsdinsanudadu (forced labour) auileny
VYBIBIANITHIINUTENINUSEWALA

dwsunsalenenyilsdaglulssimalngmniiansanainay
vngmangnesErinsUssmakazng e lnewduilogonemiaumais
Uangymiliinazataslaususnvielaifin uiideusingmisumamnusslovd
o nstaduldussnunsousnig wu nstadulmhnuuuEeyssus ns
Tedulihanululsany wienuluthu nsdifsnanfezdunisduyedla
Tngnsldussnudsdudunsdifasanldinegniinserruandunia
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20 Model Law, w1 14.
21  Ibid.
22 Model Law, 4t 14-15.
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23 Recommended Principles and Guidelines on Human Rights and Trafficking in
persons, Text presented to the Economic and Social Council as an addendum
to the report of the United Nations High Commissioner for Human Rights
(E/2002/68/Add. 1), wti 4-5.

24 “Guideline 2: Identification of trafficked persons and traffickers “Trafficking
means much more than the organized movement of persons for profit. The
critical additional factor that distinguishes trafficking from migrant smuggling
is the presence of force, coercion and/or deception throughout or at some
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stage in the process — such deception, force or coercion being used for
the purpose of exploitation. While the additional elements that distinguish
trafficking from migrant smuggling may sometimes be obvious, in many cases
they are difficult to prove without active investigation. A failure to identify
a trafficked person correctly is likely to result in a further denial of that
person’s rights. States are therefore under an obligation to ensure that
such identification can and does take place. States are also obliged to exercise
due diligence in identifying traffickers, including those who are involved in
controlling and exploiting trafficked persons....”

25 The Royal Thai Government’s Response TRAFFICKING IN PERSONS REPORT
2015, January 1 - December 31, 2015, N 71, Prominent cases on ILR
(CASE 1-4) and International Cooperation (CASE 5) CASE 1: The crackdown
of the labor trafficking transnational organized crime group: The Hua Sai

- Padung Besar, %1 71.

26 The Royal Thai Government’s Response, 111 72
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27 The Royal Thai Government’s Response, 9 73

28 UNODC. (2016). Case Law. Retrieved June 26, 2016, from https://www.unodc.
org/cld/case-law-doc/traffickingpersonscrimetype/tha/2013/samaesan.
htm(?lng=en&tmpl=htms
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