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The Exploration of Some Challenges and Limitations of the Application
of International Law on State Responsibility in

the Context of Transboundary Pollution
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Abstract

The international legal principles governing State responsibility can be applied to
the issues of environmental damage, including transboundary pollution. Due to the fact
that the number of cases which have been brought to international courts and tribunals
relating to State responsibility is sparse, this could create uncertainties regarding the
application of such principles. When applying these rules to environmental matters some
theoretical problems remains unresolved, since problems of pollution and transboundary
environmental damage have distinctive characteristics which can be distinguished from
other general issues in international law. This article attempts to provide explanations of
some difficulties and challenges in the application of international rules on state
responsibility in an environmental context. Such challenges include, for example, the issue
of actions or omissions that are attributable to the State, the issue of the constitution of
a breach of an international obligation, the issue of the definition of the term “damage”,
the issue of causation and the issue of bringing a case before international courts and

tribunals for a breach of erea omes obligations.

Keywords: State Responsibility, Environmental Damage, Transboundary Pollution,

International Environmental Law
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AIBAUTURATEUTDITFAMIUNINTZYIRATENIN9UsEINA (Draft Articles on Responsibility of
States for Internationally Wrongful Acts: ASR)! @susiaglaifianuziluausdoynn ud ASR1H
Usgsnaomdnnguanesng q innndnnateifuatdauszmdszninasemadruneglunsans
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! Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, ILC, ‘Report of International
Law Commission on the Work of its 53" Session’ (23 April-1 June and 2 July-10 August 2001) UN Doc A/56/10;
Yok ILC, Vol 2, Part 2, A/CN.4/SERA/2001/Add.1 (Part 2). sieluilazldseatn AR,
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i (secondary rules of international law) #saggniunusuldlalunsaiinisnsevivess

Y

2 United Nations, Glossary of Environment Statistics: Studies in Methods, New York: United Nations, 1997,
73.

3 Art. 1 ASR ‘Every internationally wrongful act of a State entails the international responsibility of that State’.
# Art. 2 ASR ‘There is an internationally wrongful act of a State when conduct consisting of an action or
omission: (a) is attributable to the State under international law’.

5 Ar. 2 ASR ‘(b) constitute a breach of an international obligation of the State’.
3
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Al ASR m3nsgiihitanansonanssléindunisnssyiwesizaslisufinisnsedi
VBUDNYUY LLaﬂwmEJﬂizﬁmﬁwﬁmwmLmuﬁ?uﬁlé’l,ﬁmmﬂmiﬁwLﬁumumaq%’g WeARINLBNYU
Feognelusgiiu Sedgilatdmieadaddunisduiuiomaes wu maddosmaufadounszan
PNUNAININTIUAN & 819 NITVUAS NITNEAAUAT NITNEANGIIU N1TNTLIIAURALABNTS
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1M1 2 Wi ASR Sildsaaeinisnszsihwesensuiisueglussduszneuidesnisnseyh
flavnandrdldindunsnssimessyneldngmnesewinsUsama daiu aeldnguanginde
anufuiinveusenineUsema manszviiduvesenvulaew® lideindunsnssivesdy
wazlinnognglitafuremdnngruneludosd udegslsfmuszlimnuiuinseulumasening
ﬂimmiumaiﬁﬁaﬂiimﬁwﬂ%wﬁ’wLﬁumﬁﬁ?uagjma‘léfmsﬁﬁﬁuw'%ammmaﬁ%’g" WINNATUN
PILLNAT 8 WS ASR 11U anasiliiue arundudu (degree) Tuanssufisgudnluauaunis

ARUITUYDWBNYU bNBTNILVINIRNITNTEYINVBUDNIULUTDIAUTENDUVBINITNTLIINNALNE?

o Y

g1alsindunsnsziihvessy Turuiiuresaansiarsed James Crawford $§azfias dansuay

<a

AIVANNITANTUIY Uazn1snszrifina1ndtuazdeslseneudnludiudiunivesnis

wa o

6 ngunauaiugugil vaneds m;]mméﬁﬁLfJum%'mJisszﬁvﬁaﬂgmmsﬂuau%é’zgapﬁﬁzgagmmmﬁmﬂamaﬁwm
#usnsdl (substantive obligations) 7i5gHesUFTA nounasimRegl vuneds ngunasiidudas 1. melddeulaledi
zfodninisazdiangnaaiusugll 2. wa‘LumaﬂgmmaﬁﬁuLﬁaqmmﬂmsauﬁm g Ulf Linderfalk, “State
Responsibility and the Primary-Secondary Rules Terminology — The Role of Language for an Understanding of
the International Legal System”, Nordic Journal of International Law, 2009 (78) : 53-72.

T A K. J. Tan, “Forest Fires of Indonesia: State Responsibility and International Liability”, International
Comparative Law Quarterly, 1999 (48) : 82.

8 Text of the Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
Report of the Commission to the GA on the Work of Its 53™ Session, Yearbook of the International Law
Commission, Vol I, Art 8, para 1 (c-ﬁalﬂﬁ%ﬁ&mﬂ’] ASR Commentary) waz9 James Crawford, The International
Law Commissions Articles on State Responsibility: Introduction, Text and Commentaries, Cambridge:
Cambridge University Press, 2002, 110.

° Art 8 ASR “The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions of, or under the

direction or control of, that State in carrying out the conduct.’
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15PUNTEINEU 9 TAUANLAUNINMAIBUNEL LY AANTTUT0TINTU 159IURNAINNTTUVDS

10 ASR Commentary, para 3.

! Jacqueline Peel, “Climate Change” in André Nollkaemper, Ilias Plakokefalos and Jessica Schechinger (Eds),
The Practice of Shared Responsibility in International Law, Cambridge: Cambridge University Press, 2017,
1040.

12 Alan Boyle, “Transboundary Air Pollution: A Tale of Two Paradigms” in S. Jayakumar, Tommy Koh, Robert
Beckman and Hoa Duy Phan, Transboundary Pollution: Evolving Issues of International Law and Policy,
Glos: Edward Elgar Publishing Limited, 2015, 234.

13 ASEAN Agreement on Transboundary Haze Pollution (adopted 10 June 2002, entered into force 25
November 2003).
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% Principle 21 of Stockholm Declaration, Declaration of the United Nations Conference on the Human
Environment (adopted at Stockholm, June, 1972) UN Doc.A/CONF/48/14/REV.1, 11 ILM 1416; Principle 2 of the
Rio Declaration, United Nations Conference on the Environment and Development: Rio Declaration on the
Environment and Development (adopted at Rio de Janeiro, June 14, 1992), UN Doc A/CONF.151/26 (Vol 1)
(1992); 31 ILM 874.

5 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, para 29; Case
Concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay) (Judgment) [2010] ICJ Rep 14 seluilavSonin
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16 United Nations Framework Convention on Climate Change (UNFCCC) (adopted 9 May 1992, entered into
force 24 March 1994) 1771 UNTS 107.

17 Convention on Long-Range Transboundary Air Pollution (LRTAP) (adopted 13 November 1979, entered into
forced 16 March 1983) 1302 UNTS 217.

'8 International Convention for the Prevention of Pollution from Ships (adopted 2 November 1973, entered
into forced 10 February 1983) 1340 UNTS 184.

19 Christina Voigt, “State Responsibility for Climate Change Damages”, Nordic Journal of International Law,

2008 (77) : 5.
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20 qulupd Trail Smelter (USA v Canada), Award RIAA 1911, 1965. lumdil Ussimeansgausniladideninimi
Aintuserinalszmauawnlussiudmeitouglanainis Ussnuiiinnge Usemewauniliasialssnungusi

g aa v A o . P o a o ) a o a a Y
neagluusivladudenaus a.a. 1906 Fadunassyeunuiiniulssmaansewnsni dndiufanisiaeusgnvesseine
wAUIA Hafinduiudanandeu fe n1sudesfedaaslneenlerainlsinudsliainnnudsmesesyiodaiuun
Wusveziauu sewingd a.e. 1925-1937

2L ASR Commentary, 393.

2 Christian Tomuschat, “International Law: Ensuring the Survival of Mankind on the Eve of a New Century”,

Recueil de Cours, 1999 (281) : 280.
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2 Jacqueline Peel, “Unpacking the Elements of State Responsibility Claim for Transboundary Pollution” in S.
Jayakumar, Tommy Koh, Robert Beckman and Hoa Duy Phan, Transboundary Pollution: Evolving Issues of
International Law and Policy, Glos: Edward Elgar Publishing Limited, 2015, 64.

28 pulp Mills, para. 101. ‘A State is thus obliged to use all of the means as its disposal in order to avoid
activities which take place in its territory, or in any area under its jurisdiction, causing significant damage to
the environment of another state’.

% |bid, para 197.

% |bid, para 197.

2 |bid, para 197.

2 |bid, para 223.

2 |bid, para 223.
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43

0 Advisory Opinion on Responsibilities and Obligations of States Sponsoring Persons and Entities with
Respect to Activities in the Area (2011) ITLOS, Seabed Disputes Chamber, (2011) 50 ILM 458, para 117 ‘Due
diligence is a variable concept which may change over time and differ in respect of different risks’.

1 |bid, para 117.

*2 |bid, para 131. ‘The precautionary approach is also an integral part of the general obligation of due
diligence of sponsoring States, which is applicable even outside the scope of the Regulations’.

%% |bid, para 161.
10
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3 Trail Smelter (USA v Canada), Award RIAA 1911, 1941.
% Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 29.
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37 See Alan Boyle, “State Responsibility and Liability for Injurious Consequences of Acts not Prohibited by

International Law: A Necessary Distinction”, International Comparative Law Quarterly, 1990, (33). 1-26.
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%8 Draft Articles on Prevention of Transboundary Harm from Hazardous Activities 2001, ILC, ‘Report of
International Law Commission on the Work of its 53 Session’ (23 April-1 June and 2 July-10 August 2001) UN
Doc A/56/10; Ybk ILC, Vol 2, Part 2, A/CN.4/SER.A/2001/Add.1 (Part 2).
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* The IPCC Fifth Assessment Report, https://www.ipcc.ch/report/ar5/ (accessed 23 September 2017).
9 Trail Smelter Arbitration (US v. Canada) (1941) 3 RIAA 1907.

4 pulp Mills, para 168.
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%2 Catherine Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law” in P.
Koutrakos and M Evans (Eds.), The International Responsibility of the European Union - European and
International Perspectives, (Hart Publishing, 2013) 260.

% MOX Plant Case (No.10) (Ireland v. United Kingdom) (Provisional Measures, Order of 3 December 2001)
ITLOS Reports 2001, (2003) 126 ILR 310; 42 ILM 1187.
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ﬂ’]’idaﬁ%ﬁﬂ%{umaﬂn{]ﬂmmﬁmﬂizL‘Wiﬁiz%dwﬂixmﬁ 9 Advisory Opinion on Responsibilities and Obligations of
States Sponsoring Persons and Entities with Respect to Activities in the Area (2011) ITLOS, Seabed Disputes
Chamber, (2011) 50 ILM 458, para 135.
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% Case Concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia) (Judgment) [1997] ICJ Rep 7.
% |bid, para. 54.
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% Catherine Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law”, 267.
%0 James Crawford, The International Law Commissions Articles on State Responsibility: Introduction,
Text and Commentaries, Cambridge: Cambridge University Press, 2002, 202 and see also Catherine

Redgwell, “The Wrong Trousers: State Responsibility and International Environmental Law” 267; Maxine
Burkett, “Loss and Damage”, Climate Law, 2014 (4) : 119, 130.

1 |bid, 223.

52 Francisco Orrego Vicuha, “Current Trends in Responsibility and Liability for Environmental Harm under
International Law” in Kalliopi Koufa (ed), Protection of the Environment for the New Millennium: Thesaurus
Acroasium Vol XXXI, : Sakkoulas Publications, 2002, 172. szupuUNsTRldAEsIMENLaTiwye st lusnogns
frvoan1sUsziiumnudsnienisdanndon A Mans Jacobsson, “Oil Pollution Liability and Compensation: An
International Regime”, Unifijied Law Review, 1996 (1) : 260, 260-273.

%3 René-Jean Dupuy and Daniel Vignes, A Handbook on the New Law of the Sea, Vol.2, Netherlands: Martinus
Nijhoff Publishers, 1991, 1161-1162.; Malgosia Fitzmaurice, “Liability for Environmental Damage Caused to the
Global Commons”, Review of European Community and International Environmental Law, 1996 (5) : 305;

Philippe Sands and Richard B. Stewart, “Valuation of Environmental Damage-US and International Law
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Approaches”, Review of European Community and International Environmental Law, 1996 (5) : 290; Alan
Boyle, “Reparation for Environmental Damage in International Law: Some Preliminary Problems” in Michael
Bowman and Alan Boyle (Eds), Environmental Damage in International and Comparative Law: Problems of
Definition and Valuation, Oxford: Oxford University Press, 2000; Tarcisio Hardman Reis, Compensation for
Environmental Damages under International Law: The Role of the International Judges, UK: Wolters
Kluwer, 2011.
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55 Christina Voigt, “State Responsibility for Climate Change Damages”, 19.
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% Richard C. Paddock, “Tuvalu’s Sinking Feeling” Los Angeles Times (4 October 2002)
http://articles.latimes.com/2002/oct/04/world/fg-tuvalud (accessed 23 September 2017) Jacqueline Peel,
“Unpacking the Elements of State Responsibility Claim for Transboundary Pollution”, 61.

5" Richard S.J. Tol and Roda Verheyen, “State Responsibility and Compensation for Climate Change Damage-
A Legal and Economic Assessment”, Energy Policy, 2004 (32) : 1115.

%8 Peter H. Sand, “Transnational Environmental Disputes” in Daniel Bardonnet (Ed), Le Réglement Pacifique
des Différends Internationaux en Europe: Perspectives D'avenir, Netherlands: Martinus Nijhoff Publishers,

1992, 127.
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57 |LC Third Report of the Special Rapporteur on State Responsibility (2000) A/CN.4/507/Add 3, para 106 (b)
49. @LU%‘ﬂULﬁﬂUﬁUﬁuﬁﬂiajﬁﬁé“ﬂwmzu:umﬁmﬁ (bilateral obligations) #3® WuUSNTELUUANAOULNU (reciprocal
obligations) Tu Joost Pauwelyn, “A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral
or Collective in Nature?” European Journal of International Law, 2003, 14: 907.

€0 peter H. Sand, “Transboundary Air Pollution” in André Nollkaemper, Ilias Plakokefalos and Jessica
Schechinger (Eds), The Practice of Shared Responsibility in International Law, Cambridge: Cambridge
University Press, 2017, 975.

61 Malgosia Fitzmaurice, “Necessity in International Environmental Law”, Netherlands Yearbook of
International Law, 2010 (41):; 187.

62 @L’%mﬂﬁu Bruno Simma, “From Bilateralism to Community Interest in International”, Recueil des Cours,
1994 (250) : 217-384.

83 Each State Party may also be entitled to claim compensation in light of the erga omnes character of the
obligations relating to preservation of the environment of the high seas and in the Area. Responsibilities and
Obligations of States Sponsoring Persons and Entities with respect to Activities in the Area (1 February 2011)
para 180.

6 James Crawford, Third Report on State Responsibility, A/CN.4/507/Add.1-4, 8, para 379.

% Vienna Convention for the Protection of the Ozone Layer (adopted 22 March 1985, entered into force 22

September 1988) 1513 UNTS 293, 26 ILM 1529.
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 Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol) (adopted 16
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67 James Crawford, Third Report on State Responsibility, A/CN.4/507/Add.1-4, A/CN.4/507, 51, para 108.

88 [ egality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 29.

¢ Phoebe N. Okowa, “Environmental Dispute Settlement: Some Reflections on Recent Developments” in
Malcolm D. Evans (ed), Remedies in International Law: The Institutional Dilemma, Oxford: Oxford Hart, 1998,
164-167; Markus Benzing, “Community Interests in the Procedure of International Courts and Tribunals”, Law
and Practice of International Courts and Tribunals, 2006 (5) : 369, 376 ; Tim Stephens, “The Limits of
International Adjudication in International Environmental Law: Another Perspective on the Southern Bluefin
Tuna Case”, International Journal of Marine and Coastal Law, 2004 (19) : 177, 195 ; Peter H. Sand,
“Compensation for Environmental Damage from the 1991 Gulf War”, Environmental Policy and Law, 2005
(35) : 244, 248.

"0 ‘any State party to the Convention may invoke the responsibility of another State party with a view to
ascertaining the alleged failure to comply with its obligations’ Question relating to the Obligation to Prosecute

or Extradite (Belgium v. Senegal) (Merits) [2012] ICJ Rep 422, para. 69 (Lﬁui%él%u)
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™ Andreas Zimmermann, “Between the Quest for Universality and its Limited Jurisdiction: The Role of the
International Court of Justice in Enhancing the International Rule of Law” in Giorgio Gaja and Jenny Grote
Stoutenburg (Eds), Enhancing the Rule of Law Through the International Court of Law, Netherlands: Martinus
Nijhoff Publishers, 2014, 44, Alan Boyle and James Harrison, “Judicial Settlement of International Environmental
Disputes: Current Problems”, Journal of International Dispute Settlement, 2013 (4) : 245, 260.

72 Christine Gray, “Current Development: The 2014 Judicial Activity of the ICJ”, American Journal of
International Law, 2015 (109) : 583, 592.
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Abstract

In present, the relationship between impact of climate change and human rights
has been recognition. This paper aimed to study the responsibilities of State and business
for climate change in human rights aspects. As a result, it found that under the climate

change legal regime States have obligations to mitigate their emission of greenhouse gases
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and, furthermore, in human rights aspects States have an obligation to protect human
richts from climate change damages. In other sides, nowadays business may have
responsibilities in human rights, but responsibilities for climate change remain unclear.
Moreover, in the implementation of law found that some civil societies attempt to sue
businesses to hold accountable for emission of greenhouse gases with remedies in judicial
mechanism. Finally, in non-judicial mechanism found that National Human Rights
Institutions in some countries declared their roles to investigation and monitor violation

of human rights related to climate change.

Keywords: Climate Change, Responsibilities in Climate Change, Business and Human Rights,

Human Rights and Climate Change
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2 The 1992 United Nations Framework on Climate Change, Article 2 and 3.

3 Kyoto Protocol, Article 6.

* Ibid., Article 12.

5 Ibid., Article 17.
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" See UNEP, Climate Change and Human Rights. (Nairobi: UNON Publishing Service Section, 2015)

8 543 Santa Rita Litenannszudlsifiwdnindulasenismeldnaln oM funsdoudiui 9713 Tsag
UNFCCC, Project 9713 : Santa Rita Hydroelectric Plant. Retrieved November 30, 2017, from
https://cdm.unfccc.int/Projects/ DB/ICONTEC1375474606.31/view

9 See Carbon Market Watch, Santa Rita: CDM Hydro Dam in Guatemala. Retrieved November 30, 2017, from
https://carbonmarketwatch.org/wp-content/uploads/2015/03/Fact-Sheet-FINAL-ENG.pdf

10 See Carbon Market Watch, Closing a (violent) chapter: Santa Rita hydro dam project officially
cancelled. Retrieved November 30, 2017, from  https://carbonmarketwatch.org/2017/11/30/closing-violent-

chapter-santa-rita-hydro-dam-project-officially-cancelled/
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1 OHCHR, “Understanding Human Rights and Climate Change,” Submission of the Office of the High
Commissioner for Human Rights to the 21t Conference of the Parties to the United Nations Framework
Convention on Climate Change (26 November 2015), at 4 (para.8) Retrieved November 30, 2017, from
http://www.ohchr.org/Documents/Issues/ClimateChange/COP21.pdf

12 The 1992 United Nations Framework on Climate Change, Article 4 and 6.

32



NsaslifdeanAmEns ananerdedieddud U9 11 atui 1 @guieu 2561): 28-54

agalsinny UsehiudnsuyweruldgndundeuluuvesUsenulunuseyuves COP Loy
Tunsuseau COP 16 U 2010 liifinAanumnasuauau (Cancun Agreement) #aiuainunnas
atuusnanglinseures UNFCCC nseniinitnansenuveinisivisuulasanimgiionniedasa

Rodvisuyvevy lnanslunguinaglasunansenulufiee’ saumsnisveneiusnsdllunisan

At30UN52AN MUTIUTLIMARIAINAILIAILAIULANZEUVDIUTENATUUSUNVDINITHAIUN D8N

O A o

et FausiRudriaamzussinaiauindilungunianuInved UNFCCC wasiizansiieale
Wity
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Network for the Study of Human Rights and the Environment %38 GNHRE) ladaaiuansg
Ufaa1inciednSuyvevukarmaldsuidasanimgioniaiieiiauesdenuszyu COP 21 u
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U 2015 auudnadvauysalluiui 19 nua1ius 2016 dnannisdidyuau 24 de Jaiugnindg
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“... Parties should, when taking action to address climate change, respect,
promote and consider their respective obligation on human rights, the
richts to health, the rights of indigenous peoples, local communities,
migrants, children, person with disabilities and people in vulnerable
situations and the rights to development, as well as gender equality,

empowerment of women and intergenerational equity.” '

13 The Danish Institute for Human Rights. (2016). Climate Change A Human Rights Concern. Retrieved
November 20, 2017, from https://www.humanrights.
dk/sites/humanrights.dk/files/media/billeder/nyheder/final_dihr_hr and cc paper 3 11 16.pdf

1 ﬁw%mwa:L§EJmmaa‘dﬁﬁgzyﬂd1ﬁasﬁw%ugwwuLLasﬂﬂiLUﬁauLLﬂaqamWQﬁmmﬂ ANUNT00IUNTUATIENR
Uwﬁmzﬂlamﬁ Kisten Davies and et al., “The Declaration on Human Rights and Climate Change: a new legal
tool for global policy change” Journal of Human Rights and the Environment 8, 2 (2017), pp. 217-253.
5 The Paris Agreement 2015, Preamble.
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16 Inuit Circumpolar Council Canada, Summary of the Petition to the Inter-American Commission on
Human Rights Seeking Relief from Violations Resulting from Global Warming Caused by Acts and
Omission of the United States. Retrieved November 30, 2017, from  http://www.inuitcircumpolar.com/
uploads/3/0/5/4/30542564/finalpetitionsummary.pdf

7 Borras, S. (2012). (CEDAT, Universitat Rovira i Virgili). Climate change responsibilities in polar peoples: the
Inuit Case, EJOLT Factsheet No. 44, p. 4. Retrieved November 30, 2017, from
http://www.ejolt.org/wordpress/wp-content/uploads/2015/08/FS-44.pdf

18 Male’s Declaration on the Human Dimension of Global Climate Change, 2007. Retrieved November 30,

2017, from http://www.ciel.org/Publications/Male_Declaration Nov07.pdf
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1% United Nations Human Rights Council, (2008). Resolution 7/23 Human Rights and Climate Change.
Retrieved November 30, 2017, from http://ap.ohchr.org/documents/E/HRC/resolutions/A HRC RES 7 23.pdf
2 See Submission of the Maldives to the Office of UN High Commissioner for Human Rights under
Resolution HRC 7/23 Retrieved November 30, 2017, from

http://www.ohchr.org/Documents/Issues/ClimateChange/Submissions/ Maldives Submission.pdf
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21 United Nations Human Rights Council, (2009). Report of the Office of the United Nations High
Commissioner for Human Rights on the relationship between climate change and human rights
Retrieved November 30, 2017, from http://www.ohchr.org/Documents/Press/AnalyticalStudy.pdf

22 OHCHR, “Understanding Human Rights and Climate Change,” Submission of the Office of the High
Commissioner for Human Rights to the 215t Conference of the Parties to the United Nations Framework
Convention on Climate Change (26 November 2015), at 4 (para.8)

2 John Knox, Report of the Special Rapporteur on the issues of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment: Climate change, UNHRC, 31°t Sess,
UN Doc A/HRC/31/52 (2016). Retrieved November 30, 2017, from  http://www.
ohchr.org/Documents/Issues/ClimateChange/InfoNoteClimateChange.pdf

2 yyauiliifamoasfealudemanssnurasmsdsunasanmafonauasansuyweriluisazssiiu
Q’au‘tﬁﬂﬂim@ Siobhan Mclnerney-Lankford and et al. Human Rights and Climate Change A Review of the
International Legal Dimensions, (Washington: World Bank, 2011), Chapter Il Human Rights Impacts of Climate
Change: A Survey of Illustrative Examples Waz Submission of the Maldives to the Office of UN High
Commissioner for Human Rights under Resolution HRC 7/23 waz United Nations Human Rights Council,
(2009). Report of the Office of the United Nations High Commissioner for Human Rights on the

relationship between climate change and human rights
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% Human Rights Council, (2009). Report of the United Nations High Commissioner for Human Rights on
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26 United Nation Assembly, (2016). Report of the Independent Expert on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment: Climate
Change, A/HRC/25/53.
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http://www.ohchr.org/ Documents/Publications/GuidingPrinciplesBusinessHR _EN.pdf
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% Human Rights Council, (2009). Report of the United Nations High Commissioner for Human Rights on
the Relationship between Climate Change and Human Rights, A/HRC/10/61,

% United Nation Assembly, (2016). Report of the Independent Expert on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment: Climate
Change, A/HRC/25/53.

5T OHCHR, International Human Rights Law Retrieved November 30, 2017, from
http://www.ohchr.org/EN/Professionalinterest/Pages/InternationalLaw.aspx

%8 See United Nation Assembly, (2013). Report of the Independent Expert on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox,

A/HRC/25/53.
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% John H. Knox, (2016). Report of the Special Rapporteur on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable environment, A/HRC/31/52, p.9,
para.33. and p. 10, para. 37.

9 See CIEL. (2017). Smoke and Fumes The legal and Evidentiary Basis for Holding Big Oil Accountable
for the Climate Crisis. Retrieved November 20, 2017, from  http://www.ciel.org/wp-
content/uploads/2017/11/Smoke-Fumes-FINAL.pdf

“bid., p. 15.
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%2 John H. Knox, (2016). Report of the Special Rapporteur on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable environment, A/HRC/31/52, p.9,
para.34.

% European Court of Human Rights, Budayeva and others v. Russia, application. No. 15339/02 (2008).
Available from www.echr.coe.int. in UN Environment. The status of Climate Change Litigation: A Global
Review. (Nairobi: UNON Publishing Services Section, 2017), p.10, para. 37.

% John H. Knox, (2016). Report of the Special Rapporteur on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable environment, A/HRC/31/52, p.10,

para. 37.
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Abstract

This article tries to answer the question; Does Thailand has sufficient laws and
mechanisms to protect right to live in the decent environment of its citizens from
transboundary impacts that might come from other countries? This research chooses
Hong Sa Coal Mining and Coal Power Plant which is located in Xayaburi Province, Lao PDR
as a case study. According to this study, Thai legal system, administrative mechanisms, and
judiciary have accepted that right to live in the decent environment of Thai citizens has
been enshrined as constitutional right and also has guaranteed in the statute since 1997
until nowadays. As a result, Thailand established many agencies and assigned them to
protect and fulfil this right. Furthermore, Thai courts, both the Administrative Court and
the Court of Justice, established environmental branches and produced procedural
guidelines for applying specifically on environmental cases to increase the effectiveness
of environmental case. In general, Thailand give high value on right to live in the decent

environment and has done many things to guarantee this right.

However, when consider transboundary impacts from big development projects
outside Thailand, such as Hong Sa Coal Mining and Coal Power Plant, located in Xayaburi
Province Lao PDR about 27 kilometers from Thai border, this study found out that even
Hong Sa project might cause effect on right to live in the decent environment of Thai
people, Thailand has no law, administrative mechanism and court that specifically are
designed for dealing with this kind of problems. Furthermore, existing laws, administrative
mechanisms, and courts are not sufficient to protect Thai people from transboundary
pollution. This means that Thai legal system cannot guarantee to Thai people that their
right to live in the decent environment would be fully protected. To solve this problem
and ensure this right, Thailand should negotiate with neighboring countries to make
agreements on transboundary impacts, adjust its laws and administrative mechanisms to

specifically deal with transboundary pollution as soon as possible.
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Abstract

Transboundary haze pollution problem in ASEAN cannot be solved by the general
environmental law but rather by the subsidiary law enforced on the particular area. Such
law should be flexible and suitable for the polluted area. Either national law or plan of
action affects the subsidiary governmental organizations in issuing local laws and setting
the guidelines to be enforced or applied in the polluted area. In this way, the problem

of transboundary haze pollution is to be solved in concrete and achievable way.

Keywords: law, pollution, transboundary haze, ASEAN, local
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Abstract

The objectives of this research are to study; 1) Policies Laws Rules relating to the
promotion of border trading, investment, tourism and transportation between Chongmek
sub-district Sirinthorn district Ubon Ratchathani province and Pakse Champasak Lao PDR;
2) to study the current situation of border trade through Chongmek sub-district Sirinthorn
district via border crossing and Pakse Champasak Lao PDR; 3) to study possible
development of border trading, investment, tourism and transportation that preparing for
attending to ASEAN community in 2015. The research uses the qualitative research by in-
depth interview into 2 groups of personnel that were first of 10 traders around Thai-Lao
PDR border via border crossing Chongmek and 5 customs officers. This research found that
policies laws rules about the promotion of border trading, investment, tourism and
transportation promote the border trading from the government officers. Sometimes it
may be interrupted because of political issues. For both situations in border trade informal
and formal trade due to the landscape full of forests, mountains and Mae Khong River,
make easy way for illegal to smugsle. For the Chongmek customs has used electric system
formalities, installed CCTV system and X-ray machine. Due to the recent steps of customs
procedure are complex and have many relevant laws. The process of the customs was at
this point and system based on the customs without documents. It also provides many
benefits for the guideline to ASEAN economics community. The governments of two
countries should publish their customs regulation and extend time to open - close the
border crossing. They should establish the border trading center and the ASEAN
economics community center. They should support for industry investment and tourism

and should reduce the limitation or trade barriers. The government should publish the
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trade knowledge which is useful for traders via procedure of customs. Public relations
tourism Ubon Ratchathani province should be support to build the interchange railway,

and develop the transportation in Pakse.

Keywords: Development, Cross-Border Trade, AEC
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Abstract

The objective of this article is to explain how the transformation of borderland
from the area of nation security to be neoliberal economic zone. The article based on 2
researches’ result in Chiang Rai province: 1st The Effect of Thai State Border Policy to
Small Businesses: A Case Study of Open 4th Thai-Laos Friendship Bridge effect to
Guesthouse and 2nd Transformation of Transnational Corporations in Context of

Borderland Changing: Chiang Rai Special Economic Zone Phenomenal.

Historical approach can investigate how the borderland become economic zone,
initially Thai state try to design economic and social development plan was advised by
World Bank scholars guided General Sarit Thanarat’s government. In Sarit’s era (1958-1963),
the government launched investment law to encourage capital inflow and established
broad of investment (BOI) to provide special exception for the corporation. After Sarit’s
era in 1970s Thai government launched law of industrial zone in the area around central
and east provinces that result Thailand has almost 60 industrial zones in 40 years since

1977-2017.

After the cold war end in 1980 and China in Deng Xiaoping’s era started to be the
great power in Mekong Region, this influential effect to Mekong countries transformed their
economic development plan to be liberalism as well as Thailand in Chartchai
Choonhavan’s era. Chartchai announced policy “turn the battle filed to be the market
place”, this announcement can be linked to BOI role under the special exceptions right

for investment in lower average income provinces, Chiang Rai (borderland province) is the
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one of the lower average income province. Thus Chiang Rai border is so popular for Thai

and transnational corporation especially Chinese corporation as a joint corporation.

Under the transformation of investment law since 1960s-2010s and Mekong
regionalization can change borderland become economic zone as the zone of economic

connectivity such as R3A and R3B routes to southern of China.

Keywords: Border area, border economic, law and investment promotion policy, and

historical approach
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Abstract

Legal professionals, in particular judges at the Court of Justice and the
Constitutional Court, have lately received some marked criticisms targeting their
perspective, paradigm, and legal culture. The dimension of judicial decisions has expanded
to include political, economic, and social aspects. Community rights and political cases
have been introduced to the Court in a more visible manner. Yet, the Court steadfastly
refuses to take these new dimensions into consideration and focuses solely on the letter
of the statute when rendering justice. Consequently, the general public outcry can be
easily observed, but few seeks to understand the underlying legal culture of legal

professionals.

Drawing from well-researched empirical evidence, this article argues that the origin
of Thailand’s legal culture stemmed from the legal education. The process of education
proceeds to shape not only the knowledge but also the perspective of legal professionals.
This shared perspective is often manifested in the form of judicial decisions which rigidly
adhere to the traditional approach and neglect the economic, social, and political context.
These decisions are then studied and replicated in future decisions thus reproducing the
legal perspective forming the foundation of Thailand legal culture. The article concludes

with a hopeful perspective in the near future.

Keywords: Legal culture, legal professional, legal education, perspective reproduction,

Thailand

! This article is based on a doctoral thesis of Department of History, Faculty of Humanities, Chiang Mai

University.
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Introduction

Thailand legal culture has its foundation in the Thai legal education which began
with the establishment of the first Law School under the Ministry of Justice in B.E. 2440,
shortly after the formation of the Ministry of Justice in B.E. 2434. Since its conception, the

organization of Thailand legal study remains unchanged.

From the beginning, the Thai legal education is rooted in a conventional framework
focusing on statutes in accordance with legal positivism theory. Accordingly, the legal study
focuses solely on formal law or law stricto sensu which is confined to the study of codes,

acts, royal ordinances, and royal decrees.

The education based legal culture inevitably shapes the perspective of legal
professionals, having undergone through this process, which manifests itself in the form of
the interpretation and application of the law in the judicial decisions, in particular the
Supreme Court decisions. This perspective is then reproduced as seen in the examinations
of legal professionals at every level: undergraduate, barrister, assistant prosecutor, and
assistant judge, which require recitation of legal provisions as well as judicial decisions. The
official answer guidelines reveal an ostensible preference for Supreme Court decisions.
This practice consciously creates a religious adherence to the judgments of the Supreme
Court as a standard in explaining or solving legal issues. As a result, the Supreme Court
decision is likened to the concept of justice itself. Since the case is considered settled,
legal professionals therefore will not question, comment, or doubt any judements
especially those of the Supreme Court. In response to the growing importance of the
Supreme Court decisions in the Thai legal culture, they are later included in the law

schools’ curriculum. In this manner, the reproduction cycle is repeated.

Admittedly, the legal culture does not threaten the study of most branches of law
such as criminal law, civil law, civil procedural law, and criminal procedural law. However,
changes in society brings about new issues in Thai society. New conflicts are incessantly
born whether they are conflicts between the Government and its citizens or conflicts
among the citizens. Courts should render judgment in accordance with economic, social,
and political issues alongside with legal ones. They could no longer cling to past routines
of interpretation and application of pure law, and decisions should be richly motivated to

satisfy the query.
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There is little doubt that the current legal culture, which rigidly adheres to the
traditional approach and neglects economic, social, and political context, is incompatible
with current social changes. Moreover, constant adherence to the Supreme Court decision
generates legal perspective reproduction among legal professionals which extends beyond
a simple transfer of knowledge of legal matters. Consequently, the legal paradigm of legal

professionals is called into question.

This article aims to explain the origin of the legal culture of Thai legal professionals
through the historical perspective of the Thai legal study. It will then explore the process
of perspective reproduction among legal professionals. Ultimately, this article serves as a
starting point to understand legal culture and perspectives of legal professionals especially
those of the judges. It will finally conclude with a brief examination of the perspective of

the near future.

1. The Formation of Legal Culture through Legal Education

The influence of legal positivism is prevalent in Thailand. Krom Luang Rajaburi
Direkriddhi and Yud Sang-Uthai, respected senior legal professionals, disseminated the
concept among Thai legal professionals that “Law is the command of the sovereign,
backed by force.”? The following generations strictly abide by this founding concept which
emphasizes formal legal study in the form of governmental provisions, for example, codes,

acts, royal ordinance, royal decree, ministerial regulations, and notifications.

This particular conception of legal positivism is also adopted in Thailand legal
education. This is seen in every participating legal education and training institutions:
undergraduate, barrister, assistant prosecutor, and assistant judge. The willingness to
conform to the theory of legal positivism can be observed in both legal textbooks and
law school curriculum in which the focus is entirely on internal legal culture with a

complete disregard of external factors surrounding the application of the law.

Law textbooks exclusively seek to explain and clarify laws in accordance with the
civil law legal system which is grounded in legal positivism. However, it is through the

university curriculum that efforts in building legal culture are most effective. Looking

2 Charan Khosananan.Legal Philosophy. (Bangkok: Ramkhamhaeng University Press,2545) p.48.
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through the undergraduate law curriculum of three leading universities in Thailand -
Chulalongkorn University, Thammasat University, and Chiang Mai University — social science
courses are of little importance and are only offered to freshmen. Most of the courses
concern the law stricto sensu. Chulalongkorn University offers 6 credits in social science
and humanities. The sole required social science course is Legal Reasoning (3 credits). The
Principle of Law (71 credits) is a compulsory course with major elective compulsory
courses (18 credits) and free elective courses (18 credits), all in the field of legal study.
Thammasat University, on the other hand, proposes general education courses for
humanities (Integrated Humanities) and social science (Interdisciplinary Studies of Social
Sciences) amounting to 6 credits in total. General education courses for legal professionals
(students must pick 3 out of 9 courses) that has elements of social science is called
Thailand in Historical Social and Cultural Perspective (3 credits). The rest of the courses,
both major courses (106 credits) and minor courses (18 credits), are all legal study. Lastly,
Chiang Mai University requires 6 credits in humanities and social science. Major courses
both compulsory and elective courses (108 credits) are in legal study. The Law and Society
course (3 credits) is the only elective course offered in relation to the field of social

science.

It is obvious that the aforementioned law curriculum is set to guide students on
the same track which is to produce skillful legal professionals to become judges or
prosecutors in respond to students’ need. Thus, it is unavoidable that the curriculum is
specifically designed to correspond with their desires. Moreover, each law school
curriculum must receive approval from the Institute of Legal Education of the Thai Bar
Association which prevents any modification to include broader area relative to the
enforcement of the law, for instance subjects of Law and Society, Law and Justice, or
Jurisprudence. These subjects are relegated to elective courses to which students tend to

pay less attention since they are not considered beneficial to their career path.

This limitation continues at legal professional training level. The Institute of Legal
Education of the Thai Bar Association who organizes the Thai Bar examination training
course divides courses into 2 parts: substantive law and procedural law. Subjects of
substantive law include criminal law, labor law, administrative law, tax law, intellectual
property law, tort law, international trade law, civil and commercial law concerning

obligations, juristic acts and contract, loan, suretyship, mortgage, gage, partnerships and
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companies, sale, hire of property, hire-purchase, family, succession, property and land,
agency, insurance, bills, current account. Procedural law courses® cover civil procedural
law, bankruptcy law, judicial system and constitution of Court of Justice, criminal
procedural law, human rights in justice process, evidence law, counsel practice, and legal
documentation. Similar to the organization of the Institute of Legal Education of the Thai
Bar Association, the examination and training courses for assistant judge or assistant
prosecutors include subjects like civil procedural law, criminal procedural law, civil and

commercial law, criminal law, and constitution of Court of Justice.

The exclusion of social science from legal matters can also be found at university
graduate level. The graduate research studies emphasize on legislation especially legal
amendments. There is a rising interest in comparative study between Thai and foreign law.
The approach used in the legal research is unremarkably traditional yet manages to
maintain its popularity throughout the history of legal study. In truth, traditional research
methodology is useful when applying to modern or modernized legislation. However, its
failure lies in its inability to move legal study beyond conservative social values or
perspective. To demonstrate this fact: the graduate research conducted at the Faculty of
Law of Chulalongkorn University in the academic year 2014%are Obtaining and Proving
Evidence in Case Concerning Unfair Securities Trading Practice according to Securities and
Exchange Act B.E. 2535 (Kullanun Karcharoen), Money Laundering Control Act B.E. 2542: A
Study of Addition of Predicate Offences Under the Land Code (Kunlanid Yingchol), and
The Consumer Case Procedure Act B.E. 2551 Section 12: A Case Study on the Appropriate
Business Standard and Fair Trading (Patraraporn Srisuk). In the academic year 2013 graduate
research topics at the Faculty of Law of Thammasart University are The Basic Concepts of
Terrorism Legislation (Pralong Siripool) is an example of a doctoral thesis, Partition
(Peeraron Kongiakoen), Forms of Wills (Seksan Aekwiriyawit), Selected Problems on
Criminal Trial in the High Court (Haruthai Rusmicharoen), Problems concerning the

Determination of a Writ by the Administrative Judge (Sumeth Theerawatcharamart), and

% Institute of Legal Education of the Thai Bar Association. 2nd semester timetable.66th edition. Academic
year B.E.2556. Regular class.
% Chulalongkorn Law Journal Graduate Study Version. Bachelor in Laws. Faculty of Law Chulalongkorn

University (Chulalongkorn University Printing House: 2557)
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Liability for Mental Injury Under the Law of International Carriage by Air (Jayaravee

Nipawan).”

By focusing exclusively on pure law subjects, the Thai legal education is completely
divorced from external culture and empirical facts. It is unsurprising that legal
professionals, especially judges, who are the product of such a system would not
understand contemporary social issues. They also appear troubled by the concept of
integrating social issues in their judicial considerations. Legal professionals often refuse to
integrate their legal knowledge with other contemporary social issues. This unwillingness
contributes to a strict framing of perspective of law. In contrast, it is accepted that law
shall be associated with society because “law is considered an herbal medicine” diffusing

into every parts of society in the same manner as traditional medicine.

Nidhi Eoseewong first pointed out the narrowness of legal professionals resulting
from legal education system.® He, nonetheless, insisted this is normal in Thailand where

specialists of each field, be it historian or economist, are narrow-minded.
He boldly questioned the design of Thailand legal education:

“Why do we teach students? | think we teach them in order to be
specialists in their fields such as legal professionals, historians and
economists. Is that correct? We teach them so that they can do something
to earn their livings. Curriculums are determined in regard of students’
future careers and then it is split into relevant courses so that legal
students can pursuit their dream careers afterwards. That is why | said Thai
education system produces specialists in whatsoever areas, like legal
professionals as specialists in field of law. [...] From B.E. 2492, legal study
in university are dominated by legal practitioners. Well-known judges,
prosecutors, and lawyers as the educator plays a vital role in Thai
education system management. Therefore, it is impossible to build up legal

scholars who are not practitioners. It takes 20 years until Professor Puay,

5 Graduate Law Journal. Faculty of law Thammasart University. (October Print: 2556)

¢ Nidhi Eoseewong’s comment in 11th Academic Days Professor Jitti Tingsapat in topic of Diversity People
Critics Legal Peofessionals. 25 March 2549. Faculty of Law, Thammasart University (Tha Prachan)
(Bangkok:October Printing), 2549, p.11-15
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Professor Chitti, and Professor Sanya attempt to set up full-time lecturers,
after that the legal scholars are come to existence. [...] However, those
legal scholars need to work under legal study framework formulated by
those legal practitioners for 20 years. Eventually, whether American
approach or not, it shapes todays legal study which requires very special
techniques. Though, full-time lecturers take positions in the faculty of law
in various universities of Thailand, it remains quite technical focus. Thus,
when we feel that law is technical, then it is undeniable that law is

narrow.”

Even with rising legal education problems, legal professionals still maintain the
separation of their science from other sciences. For instance, the concept of “justice” only
refers to justice in the context of law completely disregarding other fields. In this context,
Krom Luang Rajaburi Direkriddhi warned that “we need to be careful. Do not combine law
to virtue, wicked, or justice. Law is an order we need to conform to. Even though, law
sometimes can be wicked or unjustified. What is unfair origins from numerous sources like

religions, whereas, law origins solely from rulers or delegates.”’

This reality has been intensely transferred and replicated from generation to
generation, resulting in Thai legal professionals abiding by the letter of the law while
ignoring the facts and happenings in other fields. Community rights of resources
management, for instance, has long been recognized by sociologists and anthropologists,
yet the judges still refuse to take them into account. Pinkaew Laungaramsri commented
on the procedure of the Court of Appeal in the Mae Omki case that “Facts,
anthropologists’ testimony, and other evidences are thrown away in the Court of Appeal;
judgment is weighted solely on the letter of the law. This results in different judgments
which is opposite from courts of first instance. Judgment functions to uphold unfair power

of state and to reserve rights of those authorities in society.”®

7 Krom Luang Rajaburi Direkriddhi. Law volume.1. (Bangkok:Prime minister publishing office, 2513) p.7 (in
Thai).
8 Human Rights Lawyers Association. Mae Omki : Life of the Forest and Ideals of the Justice Process.

Bangkok: Parbpim Printing. n.d.) p.124 (in Thai).
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These realities demonstrate that the Thai legal research is fixated with conventional
method and is unable to escape from the letter of the law whether in the forms of legal
amendment or comparative study of Thai and foreign law. Consequently, Thai legal
professionals cannot connect legal concepts with sociology, anthropology, and economics
in order to utilize them as tools to explain, consider, and analyze ongoing phenomena
other than legal issues. Indeed, there are several research methods aside from the
conventional one, for example, legal consciousness, feminist legal theory, law and
economics, and historical approach to law.’ However, most legal institutions and law
lecturers do not highlight these alternative legal methodologies. It follows that the
researches are often conducted using only the familiar and much-repeated method. It
seems that the paradigm of legal professionals is further preserved even after obtaining

graduate degree.

2. The Reproduction of Legal Perspective

The paradigm of legal professionals is reproduced through the judicial decisions,
especially the Supreme Court decision. The prevalence of Supreme Court decision can be
observed despite Thailand being a civil law legal system. This prevalence originated from
the chaos born from the conception of the School of Law under the Ministry of Justice
led by Krom Luang Rajaburi Direkriddhi, then Minister of the Ministry of Justice. He
implemented a common law education system and established Legal Study Assembly in
B.E. 2467, while Dr.Duplatre designed the curriculum by applying the civil law system. In
addition, Nidhi Eoseewong opined that another factor might be the result of legal
practitioners, like judges and prosecutors, applying the Supreme Court judgment as a mean

to educate students.

Under the Thai civil law legal system, legal professionals’ role is to apply relevant
law according to the fact at hand. Yet, this civil law system must respect the Supreme

Court decision, similarly to the principle of precedent of the common law legal system.*

? Somchai Preechasilpakul. Alternative Legal Research: Concept and State of Knowledge. (October
Printing: 2555) p.55. (in Thai).
10 Nuthamon Kongcharoen. Community Right Enforcement: Perspective on Legal Culture. Nitisankimsart.

8th, Vol. 1/2558. p.114(in Thai).
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The Thai legal education, therefore, necessarily consists of the interpretation of statutes
as well as the Supreme Court decisions. These decisions, especially that of the plenary
session, are highly valued by legal professionals. When encountered legal enforcement
problems, they look to the Supreme Court decisions for answers. All components of the
judgment whether the decision itself or any obiter dictum attached to the decision enjoy
the referential status. In this regard, past legal perspective is constantly reiterated in

modern society.

Law textbooks and examination guidelines for barristers, assistant judges, and
assistant prosecutors stand testament to this perspective reproduction. They all share
identical writing pattern. The text can be divided into two parts: interpretation of the law
and samples of the Supreme Court judgments. Bar lessons, likewise, concentrate on the
Supreme Court decisions, since the majority of lecturers are judges and prosecutors.*! In
this manner, reading legal textbooks and statutory interpretations can be considered a
simple recitation process. Recitation is considered more important than analysis of judicial
decision. This is true even in constitutional law or administrative law classes where

students are encouraged to analyze selected legal issues.

Additionally, undergraduate students are often asked questions about the Supreme
Court decisions during examination. It is therefore unavoidable that students choose or
are trained to answer these questions accordingly. If the answer differs from past
judgments, students shall suffer the consequence. This study method is currently widely
accepted in Thailand. Furthermore, the examinations for barrister, assistant judge, and
assistant prosecutor all apply this answering structure. The Supreme Court decisions,
especially plenary session’s, are used in examination copies as both questions and
answers, and direct citation to “Supreme Court decision no. ...” appears at the end of the

answer sheet (as shown below).

1 bid, p.114
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Consequently, perspective reproduction of legal professionals can also be found

in the examination process of judges and prosecutors.

In practice, the continued superiority of the Supreme Court decision in Thailand
civil law legal system prevents the Court of First Instance from rendering any decision
differently from the Supreme Court without a clarification letter addressing the Chief

Judge.

The blind adherence to the Supreme Court decisions, some rendered in B.E. 2500,
completely ignores today’s social advancement. The inclusion of the principle of
precedent in Thailand civil law legal system could only contribute to complications during
judicial proceedings. It reduces legal professionals to manufactured products, each

identical to another without independent legal perspective. It directly contributes to the
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narrowness of the profession and problems of access to justice. It is not surprising that
other specialists are unable to understand legal professionals’ thinking process. Anan

Ganjanapan’s remarked his bafflement on the Mae Omki case as follow:'

“I think the appeal court decisions clearly reflect that courts neglect to
any other aspects which is contradict to conceptual ides or legal
philosophy - judgment should be justified made, do not judge according
to legislations itself. If that is the case, what is law for? Since they do not
understand its purpose to maintain justice or to solve people's troubles. In
other word, legal professionals do not even recognize purposes of law
enforcement. If there is this kind of court, why court should exist. It is quite

strange since this point of view is considered as sociology approach.”

These ingrained concepts force legal professionals to interpret issues based on
legal basis and evidence law basis as the core principles of legal interpretation. It inevitably
monopolizes forms of legal interpretation. Since the case is still on going, it is advisable
that legal interpretation be terminated by the court. Therefore, in some cases, legal
interpretation is misunderstood and doubts regarding its ability to respond to societal

issues persist.

Further exacerbating the issue of the Supreme Court’s dominance in Thailand legal
culture, the Supreme Court decisions are brief and do not provide sufficient information
about the fact of the case. Only a small number of legal professionals make a copy and
read the full version of the decisions. Most legal professionals ignore the surrounding
circumstances of the case before the deliberation. Sometimes, the missing details can be

advantageous and instrumental in the analysis of the case.

Conclusion

If the purpose of legal professional is to pursue justice, the existing Thai legal
culture only allows the pursuit of the legislative justice. In other words, because the law

implies justice, therefore it is. In reality, the concept of “true justice” is hard to obtain

12 Human Rights Lawyers Association. Mae Omki: Life of the Forest and Ideals of the Justice Process.

(Bangkok: Parbpim Printing. n.d.). p.118 (in Thai).
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since it intersects with political, economic, and social context. Legal education is restricted
to recitation of the statute and the Supreme Court judgments which in turn forms a strict
limitation to the legal perspective of legal professionals. The limited perspective would
then be reproduced through legal education which unduly focuses on the Supreme Court.
Unless there is change in the current Thai legal education system, justice can never truly

be attained.

While it is true that existing legal issues cannot be suddenly resolved since there
are too many legal institutions involved in the legal system: judiciary, prosecutors,
educational institutions, Thai Bar Association, vocational institutions like the Lawyers
Council, these legal professionals are aware of the problems and try to slightly shift the
paradigm. It is noticeable that recent generation of judges are graduates from overseas
institutions. In addition, the numbers of specialized courts have greatly increased. These
two factors contribute to the inclusion of different styles of legal study such as critical

legal studies and feminist approach.

Moreover, legal scholars have started to boldly criticize and question judgments of
the Court of Justice as well as the Constitutional Court in the forms of academic articles
and forums. Current leading scholars are Worachet Pakeerut, Piyabut Sangkanokkul,
Somchai Preechasinlapakun, Kitpatchara Somanawat, as well as scholars from other fields
such as Nidhi Eoseewong and Saichol Sattayanurak. The studied topics include legal
professionals, courts, and judges, which will induce conceptual change to the legal
professionals. Furthermore, it will continuously contribute to a change in the legal culture

regarding legal professionals’ perspective and perhaps in other important changes.

Cultural change is considered a key factor to changes in legal culture. If the majority
rejects the coup, it too will become a new form of culture. This social culture will then
give rise to changes in legal culture, whereas the Supreme Court decisions which agreed
with the coup will need to be reversed. Even though it is difficult to change, it is undeniable
that things always change. This power will gradually and eventually change the legal

culture as well as other bigger changes.
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