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INTERNET COPYRIGHTS IN THAI CONTEXT

Alexander Shytov
g328fMansINSy AU:UNANS UKINENFeFIlnu

Abstract

The present state of Internet copyright law, as it is reflected
in Internet treaties, favours the commercial interests of the
enterprises who derive their profits from intellectual property. The
prevailing concern of developing countries like Thailand should be
providing a fair and equitable access to the information on the
Internet for all its citizens. When comparing Thai Internet copyright
law to American law, one can see significant similarities. Following
American principles in Thai context, however, leave many problems
of copyright protection unresolved. It is argued, that Thailand should
be more creative in forming its copyright law provisions to meet its

national priorities.
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Introduction

The Internet offers a fundamental challenge for the law of
copyright. At the moment there is a fierce struggle for the degree of
the enforcement of copyright law on the Internet between
two powers. One power is represented by big entertainment
companies which make every effort to ensure that the copyrights are
observed by the users of the Internet. Another power is the users
themselves. The Internet technology is used both for copying and for
preventing copying. Yet, in its origin the nature of the Internet
favours free exchange of information much more than a strict copyright
control. Even though this struggle is mainly about entertainment
materials, the results will be felt by every user of the Internet.
Copyright, as it has been expressed in the writings of Lawrence Lessig,’'
one of the leading proponents of a limited application of copyright
laws to the Internet, has become the means of controlling the content
of the Internet. It can be not only used to protect the creativity,
it can also be used to stifle further creativity. The final answer to
the question how far to g¢o to enforce copyrights on the Internet will
be different from country to country. This paper deals with the
following question: what will be the future development of the

Internet in Thai law?

1 Lawrence Lessig, The Future of Ideas: The Fate of the Commons in a
Connected World (Random House, 2001).

n{]nuwﬁu?fa 9



Thailand become a contracting party to Berne Convention in
1931, and also adopted in 1995 its revised version made in Paris in
1971.7 Thus, Thailand undertook an international obligation to enforce
the main principles of copyright law as reflected in this seminal
international agreement. According to the Berne Convention, Thailand
must grant copyright protection for all “literary and artistic works.”
This term encompasses diverse forms of creativity, such as writings,
both fiction and non-fiction, musical works; audiovisual works; works
of fine art, including drawings and paintings; and photographs.
Related rights protect the contributions of others who add value
in the presentation of literary and artistic works to the public:
performing artists, such as actors, dancers, singers and musicians;
the producers of phonograms; and broadcasting organizations.
Copyrights include rights of reproduction and of certain acts of
communication to the public, such as distribution, public performance

and broadcasting.

Even though the Berne Convention brings some uniformity to
the copyright laws across the world, it leaves a significant freedom for
the countries to define the scope of the works which fall outside
copyright protection, for example because of the subject matter
of the work, its author, or the expiration of its copyright term. Thailand
as any other party to the Convention can give a different

interpretation of the particular right by applying an exception or

2 Onthe current list of contracting parties to Berne Convention see: http://www.
wipo.int/export/sites/www/treaties/en/documents/pdf/berne.pdf
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limitation to copyright protection.”

The problem, however, is not only that different countries can
regulate copyrights differently to a certain extent. The development
of the Internet has also raised questions about how copyrights apply
in the new environment. In particular, when multiple copies are made
as works traverse the networks, is the reproduction right
implicated by each copy? Is there a communication to the public
when a work is not broadcasted, but simply made available to
individual members of the public if they wish to see or hear it? Does
a public performance take place when a work is viewed at
different times by different individuals on the monitors of their
personal computers or other digital devices? Does reproduction take
place when the user scans printed materials or rips audio files on the
Internet? Can a simple act of downloading violate someone’s
reproduction right? Does electronic transfer of files reproducing
copyright works require permission or not? Does uploading of
a copyright work to a server constitute distribution if there is an
intention to distribute? Or should distribution take place only when
the users get access to the material? Does MIDI which allows adding
creative and expressive content to the work, trigger derivative works
right? If a person sends an e-mail with an attachment containing
infringing material, will it be reproduction or distribution? The answer
is important since it determines who has the right to claim a copyright

violation and the available remedy. Some companies have exclusive

3 Marketa Trimble, “The Multiplicity of Copyright Laws on the Internet” (2015)
25 Fordham Intell. Prop. Media & Ent. L.J. 339, 356.

n{]nuwﬁu?fa 1



distribution rights. If sending an e-mail is distribution then they have

the right to sue.

These questions may appear very technical at first glance,
but their solution may be different depending on country’s cultural
background. The old legal concepts of copyright have to be applied
to the new environment. The main issue is whether the Internet signals
the end of the multiplicity of copyright laws and the beginning of its
unification, or countries like Thailand will be able to preserve some
of its independence in forming the content of copyright provisions

applied to the Internet.

Internet Treaties and Thailand

The importance of adjusting copyright law to the age of the
Internet has been reflected in two treaties which were adopted in
1996 by more than 100 countries at the WIPO (World Intellectual
Property Organization): the WIPO Copyright Treaty (WCT)* and the
WIPO Performances and Phonograms Treaty (WPPT)’ (commonly
referred to as the “Internet Treaties”). The both treaties, each having
reached their 30th ratification or accession, have entered into force
in 2002. Many countries did not sign or ratify those treaties so far,
although many countries made their accession afterwards. Thailand

at the time of writing this paper is not a party to the treaties.

4 For the text of the treaty see: http://www.wipo.int/treaties/en/ip/wct/
5 For the text of the treaty see: http://www.wipo.int/treaties/en/ip/wppt/
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The most important provision, surprisingly, is contained not in
the main text of the treaties but in accompanying agreed statement
concerning Article 1(4) of the WCT and in the agreed statement
concerning Articles 7, 11 and 16 of the WPPT. It is affirmed in those
statements that the storage of a protected work in digital form in
an electronic medium constitutes a reproduction. In other words,
uploading into a computer memory without authorisation can be
considered as a violation of the copyright. Reproduction is, perhaps,
the most important right of the copyright holder. It is defined as
“the production of even a single additional copy of the work.”
The importance of those statements is difficult to overestimate. They
involve the claim that making any copy in a digital form falls under

the scope of the traditional copyright law.

The treaties contain “anti-circumvention” provision such as:
“Contracting Parties shall provide adequate legal protection and
effective legal remedies against the circumvention of effective
technological measures that are used by authors in connection with
the exercise of their rights under this Treaty or the Berne Convention
and that restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law.”®  Such
provisions ensure that technological devices to protect digital works
against copyright infringement are not circumvented by other tech-
nological devices. Technological systems of protecting against unau-

thorized copying may include: anti-copy devices, access control,

6  WIPO Copyright Treaty. Article 11.

n{]nuwﬁu?fa 13



electronic envelopes, proprietary viewer software, encryption,
passwords, watermarking, fingerprinting (user authentication), metering
and monitoring of usage, and remuneration systems. The music
industry, for example, has developed copyproof compact disc (CD)

technology that prevents CDs being played on computer disc drives.

Further, the treaties protect the “rights management
information.”’ It can contain electronic information which identifies
the work, the author of the work, the owner of any right in the
work, and any numbers or codes that represent such information,
when any of these items of information is attached to a copy of
a work or appears in connection with the communication of a work

to the public.

It is noteworthy that most support to the Internet treaties
comes from the rich countries. The fact that not many developing
countries have ratified the treaties so far, reflects a fundamental
conflict among different cultural perceptions of the intellectual
property. It is likely, however, that most of the countries will yield
to the pressures to adopt the provisions of the treaties in their
domestic law. Their efficient enforcement will be more doubtful. The
composers of the treaties put their trust in technological means to
enforce copyrights on the Internet. Their approach to solve the
problem is called “digital lock.” After many years of the experience
of using those technological means, there is an acknowledgment by

their supporters that “the legislative initiatives to support the digital

7 WIPO Copyright Treaty. Article 12.

14 | “onsastadinurnans U 8 alun 2/2558 NsSNNIAU-sUNAY”



lock approach have failed.”® The Intermnet treaties are not welcomed
by everybody even in the rich countries. Consumers are not willing
to accept the restrictions on their freedom to use digital materials.
Electronics manufacturers are increasingly constrained in what they

can produce and what they cannot.

What should concern countries like Thailand the most is the
issue of providing fair and equitable access to the information on the
Internet for all citizens of the world is left without serious attention
in those treaties. It appears that the Internet treaties favour the com-
mercial interests of the enterprises who derive their profits from intel-

lectual property.

American and Thai Internet Copyright Law: Comparison

The U.S. was one of the first to implement the provisions of
the Internet Treaties by enacting Digital Millennium Copyright Act
(DMCA) in 1998." It follows the Internet Treaties in making it illegal
to circumvent digital copyright protection measures. In many
respects, the scope of American law is much larger than the one of

the Internet treaties.

8 Michael Geist, “ISPs new role in network control”, http://news.bbc.co.uk/2

hi/technology/7215235.stm, 29.01.2008
9  U.S. Copyright Office, “The Digital Millennium Copyright Act of 1998: Summery”,
(1998) http://www.copyright.gov/legislation/dmca.pdf

n{]nuwﬁu?fa 15



Internet treaties do not address the issue of liability of internet
service providers. The problem with the ISPs is that they serve
as conduits of communication between different Internet users who
can send illegally the copies of protected literary and artistic works.
The Internet transmission of the files involves their temporary copying
by the ISPs. Further, ISPs mirror certain popular websites on their
servers in order to reduce the time it takes for users to download their
sites. The issue arises whether ISPs violate copyright law by linking the
Internet users to another website containing copyright infringing
materials. The same applies to any website which contains links to
the copyright infringing materials situated somewhere else on the

Internet.

Because of the failure of digital locks approach to secure the
interests of copyright owners, there is a growing pressure on the
legislators in the Western countries to impose on the ISPs filtering and
content monitoring obligations within their networks. “ISPs would then
become private network police, actively monitoring for content that
might infringe copyright and stopping it from reaching subscribers’
computers.”'® Imposition of such duty faces a strong opposition on
the same ground as in cases of pornography and defamation:

consumer rights, free speech, and personal privacy.

The US law makes it clear that an ISP will be liable for copyright

violation only if it was aware that the material on the connected

10  Michael Geist, “ISPs new role in network control”, http://news.bbc.co.uk/2

hi/technology/7215235.stm, 29.01.2008
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website was infringing someone’s copyright.'" Further, ISPs can create
intermediate and temporary copies as part of an “automatic technical
process” when rooting or transmitting communications among
Internet users. DMCA expressly exempts from infringement liability
temporary copies created in connection with the maintenance and
repair of computer systems, but only if these copies are destroyed

after the maintenance and repair completed.

In 2015, Thai law has addressed Internet issues in its copyright
legislation. Even though Thailand has not yet ratified Internet treaties,
it has recently enacted amendments to copyright law which
are remarkably similar to the U.S. copyright law. New Thai legislation
contains identical to U.S. law provisions related to creating
intermediate or temporal copies by ISP in the process of transmitting
digital materials. Such copies are deemed as not violating copyrights.**
Further, the ISP is not liable for the copyright infringements if it does
not control, initiate, or order the material to be carried out in the
computer system. The owners of copyright have a right to request
courts to issue injunctions against the ISP to prevent the distribution
of copyright-infringing material. By obeying the court’s injunction, it is
also exempt from any liability for any possible damage resulted from

such compliance.”

11 17 US.C 512
12 Copyright Act (No. 2) B.E. 2558 (2015), Section 4.
13 Copyright Act (No. 2) B.E. 2558 (2015), Section 4.

n{]nuwﬁu?fa 17



In new legislation, Thailand adopted “first sale doctrine”
as it had been developed by American courts and subsequently
incorporated into American legislation.” This doctrine has been
mentioned in the Internet treaties.” It is acknowledged in the treaties
as a limitation of the distribution rights of the copyright owner.
Previous Thai copyright law did not distinguish distribution rights of
copyright owner among other exclusive rights such as reproduction
or communication to the public.’® New Thai legislation explicitly states
that “distribution of the original of a copyrighted work or its copy by
a person who legally owns it, does not constitute violation of

» 17

copyright.

The first sale doctrine is a distinct US legal principle. It is
different from fair use. It limits the rights of copyright owner to control
a copy of the work after it is sold for the first time. Lawful ownership
of the copy of a copyrighted work is not the same as owning the
copyright of the work itself. The owner of the copy may lend, resell,
give away and or/destroy the copyrighted item but is not granted any
of the exclusive copyrights. Originally (back in 1908),'"® the principle
applied to copies that were sold, but later it was applied to any

"owner" of a lawfully made copy regardless whether it was first sold

14 17 US.C 109.

15  WIPO Copyright Treaty, Article 6. WIPO Performances and Phonograms Treaty,
Article 12.

16 Copyright Act B.E. 2537 (1994), Section 15.
17 Copyright Act (No. 2) B.E. 2558 (2015), Section 4.
18 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908)

18| “osanstadunurans U 8 aUun 2/2558 NsSNNIAU-sUNAY”



or given away.

The Internet presents a challenge for the application of the
first sale doctrine. If the copyright owner allows someone to make
a copy of his work (such as by downloading), then that copy may
lawfully be sold, lent, traded or given away. The digital form of the
copy makes it easy to duplicate. In order to prevent it, the copyright
owners forbid any duplication of the copyrighted item according
to the license agreement. The issue which was raised is whether
consumers can make copies of computer programs or music contrary

to a license or not.

In Novell v. Network Trade Center, the defendant obtained
software from the plaintiff under a licence agreement.” Later, it
distributed this software to others in contrary to the explicit provision
of the terms of an End User License Agreement (EULA). The court
decided that the defendant was an "owner" by way of sale and was
entitled to the use and enjoyment of the software with the same
richts as exist in the purchase of any other good. Transfer of a
copyrighted work that is subject to the first sale doctrine extinguishes
all distribution rights of the copyright holder upon transfer of title.
The court did not agree with the argument that the first-sale doctrine
does not apply because software is licensed, not sold. US courts ruled

that a sale of software is a sale of goods.

19  Novell, Inc. v. Network Trade Center, Inc., 25 F. Supp. 2d 1233 (D. Utah 1998)
Available at: http://law.justia.com/cases/federal/district-courts/
FSupp2/25/1233/2326092/

n{]nuwﬁu?fa 19



Other US courts issued similar decisions applying the doctrine
of first sale for bundled computer software even if the software
contained a EULA prohibiting resale. Bundled computer software
is a package containing many programs that are also available
individually. In the Softman v. Abode case,” after purchasing bundled
software from Adobe System, Softman unbundled it and then resold
the component programs. The California District Court ruled that
Softman could resell the bundled software, no matter what the EULA

stipulates, because Softman did not read the EULA.

The incorporation of the first sale doctrine in Thai law is
a positive step to protect Thai consumers from over-demanding EULA
terms, providing that Thai courts will interpret licence agreements
in the same way as the American courts did. The danger, however,
is that Thai courts will be more cautious, and will look at those

agreements as rental rather than sale.

The most significant part of the Internet treaties deals with
“anti-circumvention” (referred to as Technological Protection
Measures TPM) and “rights management information”. It requires that
the states “should provide adequate legal protection and effective
legal remedies against the circumvention of effective technolosgical
measures” such as digital locks.”" It also requires the states to “provide

adequate legal protection and effective legal remedies against any

20 SoftMan Products Co. v. Adobe Systems, Inc.,, 171 F. Supp. 2d 1075 (C.D.
Cal. 2001)

21 WIPO Copyright Treaty, Article 11.
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person knowingly performing any of the following acts knowing,
or with respect to civil remedies having reasonable grounds to know,
that it will induce, enable, facilitate or conceal an infringement of any
right covered by this Treaty or the Berne Convention: (i) to remove
or alter any electronic rights management information without author-
ity; (i) to distribute, import for distribution, broadcast or communicate
to the public, without authority, works or copies of works knowing
that electronic rights management information has been removed or

altered without authority.”*

American law enforced those provisions in its Digital
Millennium Copyright Act.” Thai law follows in its main provisions the
American law, even though Thailand has not been a party to the
Internet treaties at the time of enacting its new copyright legislation.
Like American law, Thai law imposes both civil and criminal law
penalties for modification of RMI and removal of TPM.** The civil
liability for these new offences is determined according to the old
copyright law: “the court may order the infringer to compensate the
owner of copyright or performers' rights for damages the amount of
which shall be determined by the court taking into account the
seriousness of the injury, including the loss of profits and the
expenses necessary for the enforcement of the right of the owner of

copyright or performers' rights.”* However, new Copyright Act allows

22 WIPO Copyright Treaty, Article 12.

23 17 US.C. 1201.

24 Copyright Act (No. 2) B.E. 2558 (2015), Section 10 and Section 11.
25  Copyright Act B.E. 2537 (1994), Section 64.
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Thai courts to impose American idea of punitive damages on a
copyright infringer by increasing the compensation up to two times

of what would be imposed according to the old law.”

There is, however, a significant difference between American
and Thai laws in the way of criminalizing modification of RMI and
removal of TPM. American law imposes criminal law penalties only
in cases when the acts were committed “willfully and for purposes
of commercial advantage or private financial gain.”*" In contrast, Thai
copyright law imposes criminal law penalties for modification of RMI
and removal of TPM even when it was done without any commercial
purposes. It follows a similar practice of old Thai copyright law which
imposes fines from 10,000 to 100,000 baht on “non-commercial”
offenders.” If the offense is committed for commercial purpose, the
offender can be subject to imprisonment of between three months
and two years or/and a fine of between 50,000 baht and 400,000
baht.”

When comparing Thai Internet copyright law to American law,
one can see significant similarities. However, Thai law stretches beyond
commercial offences in criminalizing circumvention of technological
protection and removal of rights control mechanisms. This latter fact

make Thai law appear at first as more authoritarian and oppressive,

26 Copyright Act (No. 2) B.E. 2558 (2015), Section 9.
27 17 U.S.C 1204

28 Copyright Act (No. 2) B.E. 2558 (2015), Section 11. Copyright Act B.E. 2537
(1994), Section 70.

29 Ibid.
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relying more on the police power to protect the profits of copyright
owners. However, a more extensive application of fair use and not
rigid enforcement of criminal law in copyright cases make this first

impression inadequate.

Internet Challenges For Copyright Law

Copyright laws which govern the Internet IP aspects are
different from country to country. The Internet is, at the same time,
international. It is true that there are several international conventions
which impose a minimum standard of copyright protection. However,
national law of a particular country which has adopted those
conventions can still enforce a higher level of protection. The U.S.
copyright law as well as copyright laws of many rich countries
recently extended the term of copyright protection of literary works
up to seventy years from the death of the author.” In contrast, Thai
law enforces a general and minimum period according to the Berne
Convention that lasts the life of the author and fifty years after his or
her death.” Fifty years of protection are granted to cinematographic
works since their creation, and twenty five years to photographic works.
Thai law provisions related to the works which fall outside copyright
protection because of the subject matter or its author may also differ

from other countries.” Therefore, what is protected in the U.S., can

30 17 U.S.C. 302
31  Copyright Act B.E. 2537 (1994), Section 70.
32 Marketa Trimble, “The Multiplicity of Copyright Laws on the Internet” (2015)
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be in public domain in Thailand. The Internet allows viewing the same

materials regardless the differences in copyright protection.

The disadvantage of different regulation of the life of the
copyright is felt not only in the countries with the longer term
of copyright protection, but also in the countries with a shorter term
of protection. A person, who does what is legal in his country by
posing some materials on the Internet, violates the law of another
country whose sanction may include such measures as imprisonment
for copyright offences. There is a famous case involving International
Music Score Library Project (IMSLP) which was an online library
of public domain musical scores based in Canada where the term
of copyright protection was fifty years after the death of the author.
Universal Edition, an Austrian Music Publisher challenged the right of
IMSLP to offer access to some works still under copyright protection
in Europe.” In order to avoid any legal dispute, the library was
removed from the Internet even though it was lawful in Canada,
and according to a legal opinion, “if Universal Edition were to file
a lawsuit in Austria, it is entirely possible that the Austrian court would
dismiss it on the grounds that it cannot assert jurisdiction over the
Canadian-based site.””" As long as the Canadian student who started
the project does not go to Austria or is not known there to be

a copyright violator, there is little problem to worry about a possible

25 Fordham Intell. Prop. Media & Ent. L.J. 339, 356.

33 Michael Geist, “ISPs new role in network control”, http://news.bbc.co.uk/2/
hi/technology/7074786.stm, 02.11.2007

34 Ibid.
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prosecution. However, there is a higher risk for a big company or
publisher who may be sufficiently known in the second country or
has some financial interest there. This company or the publisher may
be forced to comply with the law of the second country, and disregard
the public policy to provide a quicker free access to the artistic and

literary work in its own country.

Further, the interpretation of international accepted rules on
copyright and its protection can and does significantly differ from
country to country. In Thailand, copying is generally allowed if it is
done for research or education, or even for personal use without
pursuing commercial goals.” Such freedom would not be allowed
in the developed countries even though research and education can,
to a limited degree, justify unauthorized copying of protected
materials. That creates an enormous difficulty to enforce any single

policy of copyright protection on the Internet.

Another difficult issue relates to the beginning of Internet
copyrights, and its proof in cases of dispute. The establishment of the
date of creation is important not only for proving who is the author,
but in some cases (cinematographic and photographic works) also for
the validity of the copyright itself. According to IP law, those copyrights
begin from the moment of creation of the materials that is even
before those materials are displayed on the Internet. There can be a

problem of identifying the exact date of creation of the materials at

35 Copyright Act B.E. 2537 (1994), Section 32. There, however, limits. For Thai
Supreme Court policies see: Supreme Court Decision (No. 5843/2543 [2000]
AN YIAagn1y 5843/2543
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issue. When one accesses, for example, any literary work posted on
the Internet, there is often no way and even time for a modern user
to check the age of the literary piece. Materials posted on the Internet

can be copied by millions of their users.

If the owner of the copyright tries to sue those users, he must
prove that he is the creator of the material. That presents certain
difficulties. For example, two users of the Internet argue who created
the material. The only way is to check the date when the users were
found in the possession of the material. The author of the disputed
copyright may present the computer records showing the date when
the author has saved his digital art or graphic to his hard disk.
Property icon attached to the file tells the date of its creation indeed.
But how reliable is this record? A sophisticated user can change the
date. Further, the author could slightly modify the file later after the
copyright violation took place. By making such modifications, the
computer record concerning the date of creation would help little to
provide reliable evidence. It is true that a careful author can assert
one’s rights on the Internet materials through saving the product to
a disk and then mailing it to himself via certified mail. He can keep
the envelope sealed in a safe place, which he then can present as
an evidence of the date of creation when he asserts his copyright. In
some countries, the author can register his copyright with the copyright
registration office. However, there are many inconveniences in doing
all these things. The authors are often too busy to go to the post

office or to contact the copyright registration office each time they
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have created something new. It does not solve the problem for those

authors who did not follow those precautions.

Above all, the nature of the Internet is based on copying. It is
driven by the culture of free unlimited access to the information
disregarding the fact whether the material is protected by the copyright
or not. This anti-copyright nature of the Internet is seen, for example,
in the open source software movement. Open source refers to the
development of software which is publicly available in source code
form. Source code is written in a recognized programming language
which other programmers can use. Open source software is publicly
available on the Internet. Its quality is certified by so called the Open
Source Initiative (OSI), a non-profit corporation.”® The software is
distributed free of licensing restrictions. This encourages users to run,
modify, copy and distribute the software freely, so long as certain
conditions are met, including that the program’s source code remains
publicly available and the holder of the source code license does not
collect royalties. It is argued that open source helps to develop
software better and faster than the one protected by the copyright,
and therefore everyone and the community benefit more than from
the regime imposed by copyright laws. Thus, the Internet challenges

the fact of the existence of copyright law itself.

New changes in copyright law of Thailand hardly address these
complicated issues. Indeed, there is no country in this world which

can alone copy with the complicated problems of Internet copyright.

36  For more information see: www.opensource.org/
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One solution would be to have an international agreement which
would apply unified copyright standards to the Internet taking into
account its specificity and the philosophy of freedom of exchange.
That, however, would involve an increased governmental control of
the Internet to which many are opposed.”’ Another suggested solution
is to apply conflict of laws mechanisms. This, however, is considered

as ineffective means to enforce copyrights on the Internet.”

Enforcing Copyright of the Internet

It is a common truth that copyright owners face significant
difficulties in protecting their exclusive rights on the Internet.
One organization which represents their interests worldwide is
International Intellectual Property Alliance. Every year, it publishes its
reports on almost every country in the world, including Thailand,
complaining about poor enforcement of the rights of intellectual
property owners.” These reports are of great interest, despite being
biased, because they try to be as factual as possible. Each year they
come to the same conclusion. Thailand has a poor enforcement of

its copyright laws in general and on the Internet in particular.”

37 Kristen E. Eichensehr, “The Cyber-Law of Nations” (2015) 103 Geo. L.J. 317.

38 Marketa Trimble, “The Multiplicity of Copyright Laws on the Internet” (2015)
25 Fordham Intell. Prop. Media & Ent. L.J. 339, 356.

39 International Intellectual Property Alliance, “2015 Special 301 Report on
Copyright Protection and Enforcement” http://www.iipa.com/
rbc/2015/2015SPEC301THAILAND.pdf

40 International Intellectual Property Alliance, “2014 Special 301 Report on
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After reading all these repetitive complaints against Thailand,
it is natural to ask the question: whether the problem is not that those
people who do not follow the law are bad, but the law demanding
from people impossible is bad. To be more specific, the question is:
to what extent should the Internet be subject to copyright protection
laws? The fundamental principle of intellectual property law is that
a copyright protection covers literary, scientific, and artistic works,
whatever the form of expression, provided that such works are fixed
in a tangible or material form. This is called the condition of
tangibility. Therefore, as long as the materials on the Internet have
got this tangible form, the copyright law claims its jurisdiction. Any
written material, any play, movie or song transmitted through the
Internet, a photograph, and even HTML coding and a computer
graphic are theoretically covered by the copyright law, since they are
recorded and kept on a disk or a computer hard drive. Since Thailand
has not yet become a party to the Internet treaties, it has more space
for maneuver by excluding even partly Internet materials from the

full application of copyright law provisions.

The copyright protection according to the general principles
of intellectual property law means that the owners of the literary and
artistic works have exclusive rights to reproduce, prepare derivative

works, distribute, perform and display the work publicly. Exclusive

Copyright Protection and Enforcement” http://www.iipa.com/
rbc/2014/2014SPEC301THAILAND.PDF. International Intellectual Property Alli-
ance, “2012 Special 301 Report on Copyright Protection and Enforcement”
http://www.iipa.com/rbc/2012/2012SPEC301THAILAND.PDF.
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right means that no one else can do it unless authorized by the
owner of the right. If applied fully to the Internet, it means that nobody
may access a web site and copy its layout, text or graphic until the
owner of the layout, text or graphic gives permission to do so. That,
however, runs against the whole usage of the Internet, where people
access web pages and copy everything they want without asking any
permission. According to a non-Internet use of copyrights, such
permission is necessary and is often issued in a written form.* The

Internet poses significant problems for this rule.

Apart from determining whether or not the material is
copyrighted, there can be enormous inconvenience to obtain copyright
license. For example, | found on the Internet a good piece of poetry
written recently with the name of the author and the copyright
statement that all rights are reserved. | want to copy this poem and
post it on my website. An easy way to get the license would be
writing to the owner of the web site where | saw the poem making
necessary enquiries. However, not everything posted on the other
web site can be asserted by their owners as their intellectual
property. The owner of web site may not be necessarily the owner
of the copyright. Even though, the owner of the web site might have
permission to post copyrigshted materials, this permission does not
mean intellectual ownership of that material. In other words, it does
not entitle the owner of the web site to allow other people freely to

copy it. Only the owner of copyright can do that. In relation to some

41 See for example: Copyright Act B.E. 2537 (1994), Section 15. Section 16.
Section 27.
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songs and films, it is easy to obtain permission because there is
a developed system of organs which are authorized to grant copyright
licenses. But it is not as easy in relation to many literary,
scientific, and artistic works which are not distributed on a big

commercial scale.

Thai legislators should be creative in finding a Thai solution to
the conflict between the reality of the Internet and the old
principle of requesting an authorization from the copyright owner.
The American copyright legislators cannot accept the reality: the
underlying principle and practice of the Internet is that the user
accesses the web pages often solely for copying the Internet
materials. At the same time, the owner of the copyright materials,
who consents to posting them on the Internet, knows it. If only the
legislators were brave and would acknowledge that by the very fact
of posting his material on the Internet, the owner has abandoned his
exclusive copyright (without abandoning moral rights), then many
difficulties and uncertainties of the applicability of the copyright law
to the Internet would be solved. It is true, that such decision would
not solve all problems. One problem would be that there is often no
way to check whether the material is posted with consent of the
owner or not. Another problem would be that by making the owners
abandon their exclusive rights (but not moral rights) by the mere fact
of voluntary publicizing the material on the Internet can discourage
them for making the material available on the Internet for a limited

use. Thus, the legislators must find a way to protect the legitimate
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interests of the copyright owners who did not consent to the
circulation of their works on the Internet or would like to reserve
certain exclusive rights. One way to achieve it is to create a fund which
would grant some limited compensation to copyright owners for
letting their materials freely circulate on the Internet. The amount of
compensation, the type of materials, as well as the contributions to

the fund have to be carefully thought trough.

The law has also to address the issue of the increased burden
of policing and enforcing copyrights as well the social costs of
litigation based on the claims of copyright violation on the Internet.”
This high cost of policing and enforcement of copyright is the reality
in the Western countries, and Thailand will do better by channeling
its resources to combat more socially dangerous types of offences.
The current Thai law may potentially criminalize the majority of the
Internet users. For example, one provision criminalizes reproduction
of a copyrighted work without the owner’s consent:* The Internet
provides plenty of materials including texts, music, video, software,
web graphics, photographs and etc. Downloading them is considered
by the Internet treaties as an act of reproduction. The law should
protect people, who while downloading them, believe that the

materials belong to public domain and they can do whatever they

42  For the general overview of the complexity of maintaining copyright
enforcement mechanism see: UK Government, /P Crime Annual Report 2012-
2013. https://www.gov.uk/government/uploads/system/uploads/attach-
ment_data/file/307829/ipcreport12.pdf

43 Copyright Act B.E. 2537 (1994), Section 69. Section 29.
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want with the copied files. Most of the Internet users would not read

any copyright conditions when downloading those files.

Practically, it is hardly possible to sue the person who simply
downloaded a song, even though such downloading constitutes
a willful violation of someone’s copyright. It is much easier to do with
an infringer who makes the song available for the other Internet users
either by copying it on his own web site or by means of different file
sharing networks. The problem, however, will appear in cases of an
infringer who believes that the song is in public domain. He could
upload it without any knowledge that the song is protected by
copyright. If the owner of the copyright has a single remedy to demand
from such person the removal of the song from being available to
the other users, there would be little effectiveness for protecting

copyrights.

There must be something more effective to deter willful
offenders who can always claim that they were ignorant of existing
copyrights. Giving the copyright owner compensation in every case of
infringement would be unjust if non-willful infringement is treated as
willful. Making a clear distinction between them creates an enormous
difficulty in proving presence of the intent particularly when taking
into account the nature of the Internet commmunications. Thai law has
to develop the working model which would exclude an uneven and
arbitrary application of penalties. Following the Western practice of
selective punishment of individual copyright infringers on the Internet,

while letting others to keep on copying, will do little justice.
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Fair Use

The doctrine of "fair use" exempts certain unauthorized uses
of copyrighted material from infringement liability. The doctrine is
accepted internationally. Thai law contains this concept in Section

32 of Copyright Act.*" It reflects the fundamental principle of copyright

44 Copyright Act B.E. 2537 (1994), Section 32: An act against a copyright work
under this Act of another person which does not conflict with normal exploi-
tation of the copyright work by the owner of copyright and does not unrea-
sonably prejudice the legitimate rights of the owner of copyright shall not be
deemed an infringement of copyright.

Subject to the provision in the first paragraph, the following acts in relation to a
copyright work shall not be deemed an infringement of copyright:

(1) research or study of the work which is not for profit;

(2) use for personal benefit or for the benefit of the user and his family members
or close relatives;

(3) comment, criticism or introduction of the work with an acknowledgment of the
ownership of copyright in such work;

(4) reporting of news through mass media with an acknowledgment of the owner-
ship of copyright in such work;

(5) reproduction, adaptation, exhibition or display for the benefit of judicial pro-
ceedings or administrative proceedings by authorized officials or for reporting
the result of such proceedings;

(6) reproduction, adaptation, exhibition or display by a teacher for the benefit of
his teaching provided that the act is not for profit;

(7) reproduction, adaptation in part of a work or abridgment or making a summary
by a teacher or an educational institution so as to distribute or sell to students
in a class or in an educational institution provided that the act is not for
profit;

(8) use of the work as part of questions and answers in an examination.
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law which aims at striking a balance between the interests of the
copyright owner on the one hand and the interests of the society to
have an easy access to information on the other. In relation to the
Internet, it means that copying is normally allowed if it is done for
educational purposes, when quoting from copyrighted sources in
reporting, reviews, and scholarly research, and some other uses
depending on the law of each country and its interpretation.
Whether the use is fair or not, depends much on the ability of the
user to obtain a license from the copyright owner, and also on the

scope of the use.

The commercial use of the protected work is normally outside
the scope of fair use. However, if the commercial use is "transforma-
tive" then there is no copyright violation. Transformative use imparts
some new expressive meaning by using the copyrighted material.
Copyright law does not bar other authors to make a creative use of
existing works. The fair use doctrine "permits courts to avoid rigid ap-
plication of the copyright statute when, on occasion, it would stifle

the very creativity which that law is designed to foster."”

In determining whether unauthorized copying is a fair use, it is
important to look at the impact of the use on the interests of the
copyright owner. If there is a significant impact on the existing market
for the copyrighted material, there is no fair use. If the original work

is not readily available, copying may be allowed. Copying may also

45  Christopher Wolf, The Digital Millennium Copyright Act: Text, History, and
Caselaw (Pike & Fischer - A BNA Company, 2003) p. 1094.
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be allowed if it is done sparingly. In any case, the existing accepted
practices of the users will be taken into account when deciding

whether there is a fair use or not.

The concept of fair use varies from country to country.
American law provides much narrower concept of fair use than Thai
law. Section 107 of the US Copyright Act offers a nonexclusive list of
fair uses: for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or
research.”® American courts also allowed copying with the purpose
of parody. These purposes do not generally involve infringement
of copyright. However, in many cases, the uses for such purposes were
considered by American courts as copyright infringing. In Los Angeles

Times v. Free Republic,”

the court rejected a fair use defense. The
defendant was a website operator who allowed subscribers to post
stories from various newspapers and then encouraged discussion
of the supposed biases of the articles' authors. The court agreed with
the defendant that the news reports had factual nature and, in
principle, were outside copyright protection. However, the court found
that the use was commercial and that it would impair the plaintiff's
ability to license its works. In deciding so, the court applied the
requirement of section 107 of the US Copyright Act to consider "the
purpose and character of the use, including whether such use is

of a commercial nature or is for nonprofit educational purposes.”

46 17 U.S.C. 107.

47  Los Angeles Times v. Free Republic, 2000 U.S. Dist. LEXIS 5669, 54 U.S.P.Q.2d
(BNA) 1453 (C.D. Cal. 2000).
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Although the commercial nature of a use is not determinative,
American courts, as it happened in Los Angeles Times v. Free
Republic case, deny fairness of the use when it is commercial and

profit-seeking in nature.

Moreover, according to American law, a use need not involve
direct financial gain or payment to be held "commercial." For example,
in famous Napster case,” the court held that individual users of the
file sharing system engaged in a commercial use. There was no
payment to the individual users. But "repeated and exploitative
unauthorized copies of copyrighted works were made to save the
expense of purchasing authorized copies." The most important factor
for the US courts is whether the act of copying would damage
financial interests of the copyright owner. These financial interests are
understood very broadly. In the Napster case, the American Court
considered file sharing as a copyright infringement also because
it reduced CD sales among the Internet users and made it difficult
for the plaintiff to enter the market for the digital downloading

of music.

American courts place great emphasis on whether copying is
"transformative." The use is transformative when it adds something
new altering the original copy with new expression, meaning, or
message. Such copying is considered fair since it is consistent with the
constitutional purpose of the copyright law: the encouragement of

creativity. A simple technical (digital) transforming in an online

48 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (2001)
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medium was not sufficient for American courts to constitute fair use.
Further, unauthorized use of all, or a significant portion, of a work will

not be considered by the US courts as fair use.

The doctrine of fair use will be naturally used in much broad-
er meaning in Thailand as in other developing countries with the
different cultural heritage and the concepts of copyright. Everything
what is copied for personal non-commercial use on the Internet
should be permitted unless the copyright owner offers to an infringer
an easy and affordable access to the work. Some commercial uses
should also be allowed particularly when no financial damage
is caused to copyright holders. The concept of transformative
use should be incorporated in Thai law to encourage individuality

and creativity.

Conclusion

Thus, Thai lawmakers have to address the issue of
fundamental difficulty to enforce copyrights in the world of the
Internet. Big companies may still afford suing many of those who
violate their rights by copying music on the Internet. But most of the
copyright owners would have little possibility even to monitor what
happens on the Internet, not talking about successful litigation. If law
can be easily broken, the whole integrity of law suffers. The Internet
users must have a clear conscience that what they do is legal. If they

act with the doubt that their act might be illegal, the damage to their
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overall culture of law abiding would be difficult to estimate. The
copyright law must be realistic and demand only what it can

effectively enforce.

The solution to the problem of copyright enforcement would
be to acknowledge a limited scope of applicability of copyright law
on the Internet. People should be allowed to copy freely if they do
it for their personal use only. If there is a commercial aim in copying,
then the copyrights must be strictly enforced. This solution cannot
solve all problems for those who upload materials on their web sites.
Whether copyright protection is applied fully or within some limits,
the difficulty of identification which materials are subject to copyright
and which are not, remains. Large proportion of the Internet materials
has become a public domain. Therefore, there can be ambiguity
whether posting the material requires a licence from the copyright
owner, and often the difficulty to identify the owner himself.
Therefore, for the web sites which do not pursue commercial goals,
it is possible to apply a more relaxed standard of identifications which
materials are likely to have copyright claims. The commercial entities
have more financial, organizational, and skills potential to inquire

whether the material in issue is protected by copyright law or not.

Since the Internet has become the major largely uncontrolled
channel of access to literary, scientific and artistic works for many
people around the world, it is doubtful whether the copyright law in
its present form can last any longer in its old form. The Internet

poses a significant challenge to the fact of the existence of copyright
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itself. It is clear that the institution of copyright can survive in the
environment of the Internet only if certain important changes, like
those suggested above, are made. The concept of fair use must take
the central place in reforming the old copyright law in the new digital
environment. Thai law makers should keep the broad idea of fair use

to meet educational goals of their national policies.
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Abstract

The decentralization of regulation on cyberspace from the
state to other players is the core impact of Internet. The Changing
regulating forms on cyberspace affect the exercise of Netitizen rights,
while inquiring the control of the cyberspace and its neutrality.
Nevertheless, the achievement of any decentralization toward
multilateralism is modified on the embeddedness of the participation
among the various stakeholders, namely among common-regimes,
the state, private sector, and civil society, to the aim of “balancing
controls”. The constructs of regulation could be selected from 6
cyber governance models; Technology Determinism, Market Driven,
Self-Regulation, State-Regulation, Co-Regulation and Cyber Commons.
While any Regulatory cooperation could search to apply “polycentric

”»

principle” among all levels of stakeholders in order to maintain

off-balancing of controls at shore and consequently fostering

net neutrality.

Keywords; Cyberspace, Regulation, Cyber Law, Internet
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2 JP Barlow, A Declaration of the Independence of Cyberspace, 1996, Accessed
on 14/10/2015, <http://www.eff.org/~barlow/Declaration-Final.htm(>
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3 L Lessig, Free Culture: How big Media Uses Technology and the Law to
Lock Down Culture and Control Creativity, Penguin: New York, 2004, p.139.

4 L Lessig, “‘What Things Regulate Speech: CDA 2.0 vs. Filtering’, Jurimetrics
Journal, 38, 1998, p. 640.
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5  J Boyle, ‘Foucault in Cyberspace: Surveillance, Sovereignty, and Hardwired
Censors’, University of Cincinnati Law Review, 66, 1997, extracts from pp.
177-205.
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6 L Lessig, “What Things Regulate Speech: CDA 2.0 vs. Filtering’, Jurimetrics
Journal, 38, 1998, pp. 629-70.

7 JE Cohen, ‘Examined Lives: Informational Privacy and the Subject as Object’,
Stanford Law Review, 52, 2000, pp. 1373-438.

8  J Edwards, Facebook Accused Of Changing A Key Algorithm To Hurt Advertis-
ers , businessinsider, 3/10/2012, Accessed on 14/10/2015, <http://www.
businessinsider.com/facebook-changed-edgerank-algorithm-to-hurt-advertis-
ers-2012-10#ixzz2CmzRLVnU>.
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Institutional and Theoretical Economics, 160, 2004, pp. 142-56.
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10 C Marsden, Internet Co-Regulation: Internet co-regulation: European law,
regulatory governance and legitimacy in cyberspace , Cambridge
University Press: Cambridge, 2011, p. 71-72.

11 R McArthur, Peter Bruza, ‘The ABC’s of Online Community’ in Proceedings of
First Asia Pacific Conference on Web Intelligence, Springer-Verlag: London,
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13 DMAAction Legislative Center, Self Regulation: Online Behavioral
Advertising, DMAAction, Accessed on 14/10/2015, <http://dmaaction.org/
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14 A Murray, Information Technology Law, Oxford University Press: Oxford,
2010, p.73.
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15 L E Bygrave, J Bing, Internet Governance: Infrastructure and Institutions,
Oxford University Press: Oxford, 2011, p. 70-71.

16 L Lessig, ‘What Things Regulate Speech: CDA 2.0 vs. Filtering’, Jurimetrics
Journal, 38, 1998, extracts from pp. 629-70.
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(eds.), Law and Society Approaches to Cyberspace, Ashgate Publishing:
Hampshire, 2007, p.xvi.
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19 J Boyle, ‘Foucault in Cyberspace: Surveillance, Sovereignty, and Hardwired
Censors’, University of Cincinnati Law Review, 66, 1997, extracts from pp.
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20 C Marsden, Internet Co-Regulation: Internet co-regulation: European law,
regulatory governance and legitimacy in cyberspace , Cambridge University
Press: Cambridge, 2011, p. 46-51.

56 “mMsastadiAuAmans UR 8 auui 2/2558 NsSNNIAU-sUNAY”



. 2550 laenanmigguassuuliaudernufisedtetusiasiindsann
fifonnuviulszanng Usngeglunseatudeninu 10 nsey] Tuyaed
0.7.2551 wagdinsindunuanduailud w.e.2552” awilbiiuledussen
Indnaulalansgaudenuasiansifionnuuaensovesdly nsdld
wandliiifiusiunaveasglumsmiudguassuudadugliuinsmaonvu
Sodgiosnsazlidunamununisinadeudoya waznisuanioeniulan
lgiued Tneffgiidrunanunguunendnuslailiaunauguianssuly
nsEAuTMmaeaataudedgiiuindnisnssilflungvanevesizis
Tgrunndutsdudouadivled uwasnarmilisuinnunguuie wilaua
fladuduanannuAnmiuidunguuneiefies

Tunnssiudunsdlveslivinsivleddumdeyauudumesiin
(Search Engine) uazdelravnudsau (Social Network) figjmussiszuus]
Poyadnuiumaaannsiteuvesiuilan uazenadwietoyaluniatu
fuffuszananaiiomideuaznismann Tuavamelsy ansgenidn Guu
dwalus SeldldngruneAuasestayadiuyaramiulvgliusnsinuans
ludayadiuyama Inesguasysemvuevednia nsavaey wilvdeyald
woiluuseinalngdadlasinguuneAuasesdayadiuyana N15ANATOY
foyadnyanauaznisiiuiansvesgsitwrRmandisluddnay
wuumsitfuTauues mseiginglifdiualunisdutsfuianssy
waniimedosifavesndiunveauarlifingranedilduiasgiuaina
9930 Fadensviludnuwazvernusiudlelilldnrms oz
seulsunsveagfliuinsineeguuinasgiuananiongvaevesussine
AUUIRVDIUTEN

21 ILaw, 2555, Accessed on 14/10/2015, <http://freedom.ilaw.or.th/th/
case/#112detail>.

n{]nuwﬁu?fa 57



MINUBILUNINTINVDINITUANMIANUAINE U TR UY
nsiuUTmENMswAnnInsEaedamiunaiegn (Polycentric
Regulation) wnduaiunsildiusauaingidnldidonarediouniy
Tnguspunsituswdnazaulaiisannuduiusvessgiunguslvusinig
Jundn Tnglun1sesnnguaazUsziiuasfouanamiausmiloszning
fiuguatamawiaiu Ssorafhnnnimilsne suiadaiiifeudauds
dnsnameennguazTTULTBIRNTUUARILIFZ uonaInt esdng
mfugualundaziFesfimsliuselovianndusznounisiavasiifaon
Tunsudnsufnssuluduwesidalidunddmsinuimsianisuansenu
Hmanefionaavananiiansneg de lddeudaudsiuasintude
arwadha vdsliadlafndue® wnfedaiatufionssasanuiuiiaveu
wazfagidnifeadosiinssaslulundasussfiuusasAanslidunsaa
wunuanudedunisianisanudauds Sldduuunisiiusaudnd
unuImmaniinszaniegfimiienuvesisisuinveuidesilnensafi
fliusnaangefigualufianisiudalimndes uaznssaumnunn
Tuaulsussansamlunmsiiiugua

Iuﬂumzﬁﬁﬁmsﬁmaaulauﬂlé’lﬂﬂLa%ﬂwiﬁﬁwﬂ%’@uma%Lﬁmaéwmm
winasapudssliiugldusag s nTueuiu weuEmsinnisuas
ﬂizmammlﬁm%a%ﬂqmiwﬂmﬁ’ﬂﬁﬁ’wﬂ%’ﬁumaiﬁmﬁ@iaL:ﬁa 0N

v

a01UUNIBAALNEINUNITAAUTILALNITNTZA1881UIAUIUNTIANTST bUS a8

Y

Tahuswsedus ilduladssiuiu™ nesgeraiiunumihlunisussanu

22 A Murray, The Regulation of Cyberspace: Control in the Online
Environment, Routledge-Cavendish: Oxon, 2007, p.47.

23 Ibid.

24 ) Black, Constructing and Contesting Legitimacy and Accountability in
Polycentric Regulatory Regimes, in Regulation and Governance, 2, 2, 2008,

58  “MsastadiAuAans UR 8 auui 2/2558 NsSNNIAU-sUNAY”



iretneidenlesmsifuseianhsauiduguanadgiitmuauleue
uazaannnuang hiuiaietsvosgliuinisdumesidnluudaziiud
uiazUsziiu lludsnsaisszuuidenlsiuiussneunismsgsia 5591
Fosadraadetnefuninlszvuuagosdniniaussmdeauiidaady
avdieanmwemadiondn Wollniuiliimadedosntofou n1sws
Sofanudaudauinty suasihlugnisadumamdegfsauluiinediga”
mszdsraumsallunisaiieszuunsiiugsianauinisdun Ausaan
Anuswiioanaaenty waznialssvisulaazviouliiiuniizasay
fevh wazdgrinanuaansalunsiduliuleus isglumauinisi
Muazduanazanudningludunaiafesedednonmussyanains
npaenu vseUsendsruluegiann

6) n1saanislanlyiuasuuunuiisay (Cyber Commons Regime):
Tinnegsauniu (Embeddedness)?

fuuuuaAsIilesEninesy ussEndliuins Usvanau
AliBumesiin dunaUssndrunaiontds lunsadenguaznalniniu
Tanlwweslagdldueusruaihlulidelamidenivedusgrasiauia
N13a319NYuaLNa NN BLANIINNITAWEILILAZAS NTEANAITININ
vianeronazdaliinianailiesanunsansnaeunianals Wusuuudina
nenusunalunsiiulanizueslnesgammauingrnswuusuiudiu
nsveusudnuaizvedanleiuesiitldunanssdnnszasuagliogluddu

o £

ANAgIs

pp.137-164.

25 C Marsden, Internet Co-Regulation: Internet co-regulation: European
law, regulatory governance and legitimacy in cyberspace , Cambridge
University Press: Cambridge, 2011, p. 221.

n{]nuwﬁu?fa 59



ilesandnuazdrdyusmanilaesduneiidn fio mamzqneans
(Transcendental) F1amsuuauvesanuiLazduszoznalunisdeans
Feguiuvuiiomunzaulunistifulanlewesedosandninaves
Mé’ﬂﬂgwmﬂaﬁéq%“gmaaﬁaimﬁLﬂuﬁugwmﬁmmmmﬁm%’aﬁﬁﬁ’maqLﬁum
$runama nsimdnngmineiiazvieuannenisiadoulmlinsuuay
(Cosmopolitan Approach) fiugneiumsiunamaveangmanelsiuesiiam
Srinegluuuaulugszivlan ile@eusondnnsmengraneuuUeNLs
g (Tenitorialism) whriuannatiey (Universalism) saesuussanyuluyuu
ooulafinadondninnuanransunntusasifnssudoloatrmiu
1By daus guewiesiu guedlan dedianimeuuny wagdad
guassalunsisdulingmnedrunsuuau® dufedlelanluuefifonsoriu
fioulinsuunuiuetunuadsiuvuiiaziandsulanlsvesfians
donAnBItUANYAZAINETINIY

WUIAALUAITUSINSNSNEINSIIU (Governing the Commons) U84
\0aues p0@nIaY (Elinor Ostrom) W1YBITNTAlLUAAIYLATHANENTY
7.7.2009 unsauamuumeiivenzadlunmsdansninensuuitui
suBshunsinuidenegeuuauldinAniesnin wwaRni e
Suuuavine1nts masesszUouUIMIuAidedou warnsiidiudaan
nanerg auiéfqmmﬁu%mﬁ@msﬁﬁum 1ne 15105m e1wasen (Robert
Axelrod) tiausuuamanssanistanlsueiuuuiiuiism ‘Governing
the Cyber Commons’ s Tneflfolausuuy 6 Ussnmsierandsuld
Aulanlsiues sulawn?’

26 P S Berman, ‘Towards a Cosmopolitan Vision of Conflict of Laws: Redefining
Governmental Interests in a Global Era’, University of Pennsylvania Law
Review, 153, 2005, extracts from pp. 1819-82.

27 R Axelrod, ‘Governing the Cyber Commons’, in Perspectives on Politics, June,

60 “nsastadInuFans UR 8 aUuR 2/2558 NsSNNIAU-sUNAY”



1. MsuImsdanslaggliidiuutuaziedunin
n13svyegtaudsiteslseuynlinseinle exlsdasin
n3gyinns”

2. WegankuuszuunTans sy ianlianlianevie
suyuesinsInasinauselevidmiunsvimihnehse sl
it uasdnassnauselevisinvegauluyuyu®

3. Tussvunlnglalaziinmnududouaistdaifunis
USMTIANITUINAINTNTU 9813 l5ARLAAYTUDIRIE T TUDY
Tuns9uususInnshaiuiu®

4. wussgsladussianselnwingilunisduasunis
U URnung mMyasesvuvasiueideditlungeteseunsy
wazduniide geudniinslsFanasnsadinulen viedlud
nsaslny’ AlFvananiengsesiudsiiFeninndionyuiesy
ilenrmegsenvesyuruifensussauausmiloszning
an@nluguyuegradussuy®

5. nalnidsanntuiasdszauanudnsalunmsanivn
FEUUUIMFIANINUNTITgrunmdnenssin Ae yuyudle

209ARBIYNTINMUNMANLNAITTUNDWAU TLUUYDIYUYY

2010.

E Ostrom, Governing the Commons, Cambridge University Press: Cambridge,
1990, p.51.

Ibid., p.59, 97.
Ibid., p.101f.
Ibid., p.94-100.
Ibid., p.99.

nghuwﬁu?fa 61



AUTULNTOE @010UNET NTULIAINUNUNT VT UIZA D
FansUymiavawuuniindulagiuiiuai waranunsausu
fsessuanunisallmiagnenaindulusuianie®

6. Asfidrdyianluisnmssonuuvanureeeanson
Ao ndnn1seenuUUINfIY sEUUATUITINTIANSYLY
ninenssadudsiuimuaeuianiizussanaiilelusuay
ae9ls™

Ssluniniiu msadreszuuifunuuransdudoutunieldssuay
nsannslanteueduuuiiufisan Arsezdiennisadududouves
Uﬁﬁmﬁmmqé’qﬂmaqsqmua'aaﬁﬁﬂmmmﬂmwmﬂmawm’hm
NATUITINAY

Aeunud 15T g5ind (Roger Hurwitz) lameneuiiuuafin
nsdannslanleiuesuuuiiuiisaunndsuldfuUssiumssnuanusiuns
Tulanlsuesseninsdsema Taownaldsousuludosduiimnazii
wannsiulesdesonsudeuludosiusilénarnun 6 foneundhil
wazdasinfiaznaludontdaly

Tudssifiudesiintu nsusnisdanisiufisiuiddnvasdu
nnensitlasy foradliuselonililuguenineinssiudu fodullym
sufuveananandniidldnsnensluiiuiisiudug mssmuatesily
nslimsnenns/Muillasszyduvinasieussannisldnuiedndianiu
iy suluenmsimuadesdafiddnwazifurnuasnsauiasiues
Nudilunisuunduilamn (Carrying Capacity) Widae ietoetunisld

33 Ibid., p.137-42 and 207-16.

34 R Axelrod, ‘Governing the Cyber Commons’, in Perspectives on Politics,
June, 2010, p.4.

62 “MsastiadIAuaEns UR 8 aUuR 2/2558 NsSNNIAU-sUNAY”



yinensiunienuasavesiuiilunisessuinunslnussves
Aldsumesidariommalm st musveuedldgldmmaigminens
Tufiufisrudanisoraiunldsuiiufinusssusaviedsiiadeiulag
welulagegdanluiuesild egslsfnsiidunisléuinisdnduded
szuudedulidunavessgmienhsnudifunungegdie ieiadunds
srunalunisfinurenislivinennsiideasosetiuf Tnefidhmneegiing
asreaudstulumsldiuiisudu® Uithnsesssuounmsdanisiuiioy
fifnadensndulavesdliuimadumesidaiaznssyhnmsviiosniunsesh
nslelulanloiues sauisenudululdlunsaeszuumsiidusufiuile
$nwmnusiuadlulanlaives

2. RouluwaztaINalunISWAIUIA LU

nstaueiFesszuavuImsdanislanlovesuuuiuiidandud
anwazrdeadaiuszULIanIninensnludumesidauuuyndyayisu
vaneiuuil and3 laadn ietiauedyeearianedidvlumaddeay
Uszlowdanninensiawdieglulanloiued wuifeatufarunsagdie
ningnsiimududsiuligdululanlowefivuiy avdlumsdidsouauay
uanseendInLAnIiue SsassAiai nlunstuledeulaniassiamun
uinnssu Fefefudviuyseruduiiuguesnamie® luannedifienuda
nfemeannuAauaslafiuillifuauAnadisassd nsuinsdanis
ninensululanlyvesdsatdvayunisnidavesuinnssy wu Innde

35 R Hurwitz, ‘Depleted Trust in the Cyber Commons’, in Strategy Studies
Quarterly, Fall, 2012, Accessed on 14/10/2015, <www.au.af.mil/au/ssq/2012/
fallhurwitz.pdf>, p.22.

36 lbid., p.23.

n{]nuwﬁu?fa 63



(Wikipedia) ansinaivangnsvesaniiumalulaguvisiuaniyiaas (MIT)
warszuudygmingdunisleygimiaden (Creative Commons)

a

Weanasandsdeuludesrulunisasnassuasunmsinnsianieiuas
X A a & oAy 0 = =~ 3 o v v oA &
WUUNUNSIN Favilandesdfledanfie nisviTliusssvudldedunas
Waulingda ngrue aarduivimdinaung Sguia waslaseasna
& X o & L v s | < \
Juiuguvesdiaunuealulowu’ agrelsinuanulileaisisuzse
izuaumﬁmmﬂaﬂvLsszuas‘LLUUﬁuﬁi'amzLﬁmﬁm'aLﬁaﬂizmﬁuuiﬁfﬁmﬂa
druuanavasnugnaendes uinduiulalailiinisarasdinavsludeys
duynna TuAelisvuulssiuaulusdlawasnsiaaeunsufuRntiives

anduiiuguanae

galunintunisiwsisilanlaivestulianlasanimdumalulad
MagaiuivInensaiuauduas n1ssnwanulillewslavely
a ¢ & ' so & Y o ~ a wa P |
duwesilasalanlauesdnduded ngszideu nsufumnisilussla
LINTFIUANUTURN WazIBn1sBunesdnsiiedetenanudenisagisla
nabinulddunesindie® dlemginisasaiseivlssgaulaniiie
LEIVITBANALTINTENINUTENANB U UAULYUNGUNRNIAATUNITS N
anutunslasnnslulanleiwes

iioussquiminglunsanunssueunmsianislanlaiuesuuy
fufisu ﬁmmaﬁ’ﬁL?;Juiumﬂﬁ%’ummﬁuaammﬂ%’gmasum%’gmaﬁgwma
Tunidusumsssmlunssuiumsadangrinevesnsi s Sulssnou
Tumerhasing Bnunnune Wy ATy NMAUsTIEIAN NIATTINTT Waz
Hawnewioas” sulunmsiadowuiazdomdniilidise

37 Ibid., p.24.
38 Ibid., p.26.
39 Ibid., p.4o0.

64 “NsastiaFIAUAENS UR 8 aUUR 2/2558 NsSNNIAU-sUNAY”



ot lsArnaifiontdnoradunleoginsiasfesiriamuieseglu
gauavein1sanuauszlovivesnuadlivauauas® Lies1sslidema
Uselomivoanulumisldlivsslosinniuiismlanlowed) Sdlundadu
arundlessrrhnedfanlfderivansfnsueglumueufanssuiidudss
017l MIsnssgeavnssukarUntiodlastaiafiugiuiuansaume

[

NdAgy" wseadrmvanusziuasnnlunisiansesniaranslunisitnns

v

JoyavesUsyrvulidumesidnmeuniu

Y

a

danvedelaladinsunisaaidunszusunisinnistanlauas
S2UAUARD WATIUTIUAUVDIUTLNANTIDIUND LIIAULANAINTEIIN
U q' U a elf-:ll o 1 LYY Q{I
ssnasnsluszuouUszrsulneuaziinuvess et 19YeUsTIY AU
agluszuaudue) uinswanduliiindennassenintalsemasiuiuie i
szuaunsannslanieues Aazdasrdusal wirgliaunsadesuldle
ashww%uuauflulﬂmwﬁﬂmiaEmauyjiail,wﬂuﬁuﬁﬁuim WAARD
W linvtnsslusg1eseaLiias

lusugNingauaffisulyiuey (Cyber-Utopianism)
Iinszquisouliiiiulssifusigg Mdudedrdauazitoulusieg Fedos

Andulile dnufuRdeuninunyuludumesida (Intermet-Centrism)

Arlniuussadslunisanilugidavune® Tuvaesfidhnguunendndu
Aesgausuldenaudinuiitedndianienuanuilalunisaiandn

wialulagaswaunluTuiiendlanazazdsnadasiioun aUsSuagnania

40 Ibid., p.41.
41 Ibid., p.42.

42 E Morozov, The Net Delution: The dark side of internet freedom, Public
Affairs: New York, 2011, p. xvi.

n{]nuwﬁu?fa 65



ngvEngeg1elstne® WearliueuleneauFumMTRUEIING WY QYAu
walulagnvang

ag9lsAmunIsuImsiasornenszateguIadanisBunesiin
Foamslassteiuguiidenlsanelilathmasvemaeeietnadnde
fu Wuenfusestiantuifuguadifirududszvsulaedsisrunams
Unasedlunsteduliinmsmstmasnelivinnsifsssu® iesnnlan
lwestldifufsmauiviuainmuidaiuiuiitagnausanniudes
sewuiy lanssulaviadufuunuaindswnefinaoeiesying fmewmni
Tanlmwefifuiiuiitssznoviuangunsaideasiideusetunaneelng
fmgusvasiadlunsandodialumsufifnutduie Wisuaioufiud

Faflisdndulanazldiiuinlasdudeseduinsudieglunisaendasves

Y

13 ¥ A = 1
LUULQW%@QM?@@’JU@&JLVIﬂIUIaEJEJQGIﬁEJﬂL'Ja'l

e

YofleszTafinasaseniin Ao nsidugualanlsiussasuims
f{Tﬂmsuuﬁugmmmsswmmﬂﬁﬁmiﬂ%’uﬁ’;Laﬂﬁaamé’aqﬁ’uamwmsaj
vosdsny WanIalitanvuiieEnmlunsSiassAuinngsy Tanulusdla
anunsaliustlenigsananninensiitiegesadin uasidusnsnaiiiinia
Futounauuanuazidunseuldd® ileussathminenisduaiudviuywe
gulunmsliusslovianmaluladsuiuvewyye i

43 D Svantesson, ‘ A legal method for solving issues of Internet regulation’ in
International Journal of Law and Information Technology, 19, 3, Oxford
University Press: Oxford, 2011, p.262.

44 T Ogura, ‘Electronic government and surveillance-oriented society’, in Theo-
rizing Surveillance: The Panopticon and beyond, David Lyon (eds), Willan
Publishing: Devon, 2006, p.286.

45 L B Solum, ‘Models of Internet governance’, in Internet Governance: Infra-
structure and Institutions, Lee A. Bygrave and Jon Bing (eds), Oxford Univer-
sity Press: Oxford, 2009, p. 86-87.

66 “MsastiadIAuFEns UR 8 aUuR 2/2558 NsSNNIAU-sUNAY”



3. unagy

(%

ansvdAgvesunauillaasvieulmduinisnszanesiunalung
fumualanleuesansglugiiaudug wisgasdugiauumummanue
msaudumslasdnisdondionadsfuluszozen FBnsmwaudsnaazds
HansEnUeEadaUiednSlunTiifloya 1T N1SUARIEDN LaAIY
Jududvesdaanvuy sudusngrulunsasianuveusssunasaiy
JunanswedanleuesnelsviunvesdruussyisUlng ognslsinunis
ussaulnangvesnisnseateguaniugualudeensy deudasusu
wWagulushemsiiumusslaedsaunaynsiidusiuvesiiidruldiden
fhe Tnstewnzluszusunssudvissiuiisy lenwu wasUssvdendosiunum
i Reulvfiazimunindumagnisaireszuuidumunuilasdsnuay
Usvaunadidanielsl Tusgiudnumzvssiuuuiiinuivliunasesan
lowes  msnszaredunseenluliifiauduiiinnoaiiiedls uaznsildi
Sunvagihematu Sudaruddgronisadiessuy “auna” s

[y

mrugualanleluainsdu

BumMArnsves@euunanud Ao nswmenduuuiineog
U “nIzuiunsildsiy’ é’uﬂmng’tu@fuwuﬁ 6 %aﬂizqﬂﬁ%’ummm
Anvatadues aeansaul (Elenor Ostrom) Wavuviiasgnvedlsiaes g3ing
(Roger Hurwitz) luiesmsiiulanlaiasuuuiiuisa (Cyber-Commons)
Faanansoanusulitussuunsiiulanleuesfidd s dulsediudfy
Tuewnemsulng esmnduuunisidulanlsuefuuuiiufism@ansemiin
feunumvesfiauvansihefidianmusnud wazairssingwliiiuns

miiugualanlmuefiduddutudouiuey dasnglusuwuud 5 n1siiu

'3
a

39U (Co-regulation) Faiin1sdnanudnaveinguunelunisiianiugaiy
gousssulunsUsdulinguaznalnludwumasluidunens lnaduuunis

n{]nuwﬁu?fa 67



1y

fusnidusuuufiengsunsnssaiesiuaoennguinasusiiss
fguassalvithiiuegdnunnuuiu Insaniznisuusduunumeasdngdiu
Srnanthilszviavianedis  mawadnnsulsvieauladuumases
Roger Hurwitz snufuldduffesgdlaliussmmmsunauazesdnsvess
ﬁLﬁmai’mi"aaﬂumsﬂﬁﬁamsmuLmeaﬁL?wﬁau fitudufiegnaneiduns
Huitesluvhiines lunsfienusiiofunsiugualaniswesaini
NANNITOIUIINTEEMA18YA (Polycentric Principle) Youaun3d wosisd
(Andrew Murray) wazasalawes 1nsanu (Christopher Marsden) 1nUsu
THlunnudiiudseninsdiauvansinglulanluues ilomuauilvdelald
SrnaAuvoun Suaslunssaitgnsainsssuudumesidaiidunandly

nsunsnueetailoutuies

68 “sastadInurans UR 8 aUuR 2/2558 NsSNNIAU-sUNAY”



UIIUIUNIA

niisde

Bygrave, L. E., Bing, J., Internet Governance: Infrastructure and In-
stitutions, Oxford University Press: Oxford, 2011.

Lessig, L., Free Culture: How big Media Uses Technology and the
Law to Lock Down Culture and Control Creativity, Penquin:
New York, 2004.

Marsden, C., Internet Co-Regulation: Internet co-regulation: European
law, regulatory governance and legitimacy in cyberspace,
Cambridge University Press: Cambridge, 2011.

Morozov, E., The Net Delution: The dark side of internet freedom,
Public Affairs: New York, 2011.

Murray, A., Information Technology Law, Oxford University Press:
Oxford, 2010.

Murray, A., The Regulation of Cyberspace: Control in the Online

Environment, Routledge-Cavendish: Oxon, 2007.

UNAId

Axelrod, R., ‘Governing the Cyber Commons’ in Perspectives on
Politics, June, 2010.

Berman, P. S., ‘Law and Society Approaches to Cyberspace’ in P S
Berman (eds.), Law and Society Approaches to Cyberspace,

Ashgate Publishing: Hampshire, 2007.

n{]nuwﬁu?fa 69



Berman, P. S., “Towards a Cosmopolitan Vision of Conflict of Laws:
Redefining Governmental Interests in a Global Era’ in

University of Pennsylvania Law Review, 153, 2005.

Black, J., ‘Constructing and Contesting Legitimacy and Accountability
in Polycentric Regulatory Regimes’ in Regulation and
Governance, 2, 2, 2008.

Boyle, J., ‘Foucault in Cyberspace: Surveillance, Sovereignty, and
Hardwired Censors’ in University of Cincinnati Law Review, 66,
1997.

Cohen, J. E., ‘Examined Lives: Informational Privacy and the Subject
as Object’ in Stanford Law Review, 52, 2000.

Lessig, L., ‘What Things Regulate Speech: CDA 2.0 vs. Filtering’ in
Jurimetrics Journal, 38, 1998.

McArthur, R., Bruza, P., ‘The ABC’s of Online Community’ in
Proceedings of First Asia Pacific Conference on Web
Intelligence, Springer-Verlag: London, 2001.

Ogura, T., ‘Electronic government and surveillance-oriented society’
in Theorizing Surveillance: The Panopticon and beyond,
David Lyon (eds), Willan Publishing: Devon, 2006.

Radin, M. J., ‘Regulation by Contract, Regulation by Machine’ in
Journal of Institutional and Theoretical Economics, 160, 2004.

Solum, L. B, ‘Models of Internet governance’ in Internet Governance:

Infrastructure and Institutions, Lee A. Bygrave and Jon Bing
(eds), Oxford University Press: Oxford, 2009.

70 “,MsastadiAuAmans UR 8 adui 2/2558 NsSNNIAU-sUNAY”



Svantesson, D., © A lecal method for solving issues of Internet
regulation’ in International Journal of Law and Information
Technology, 19, 3, Oxford University Press: Oxford, 2011.

gudayadiannsaiing
Barlow, J. P., A Declaration of the Independence of Cyberspace,

1996, <http://www.eff.org/~barlow/Declaration-Final.htm(>.
Accessed on 14/10/2015.

DMAAction Legislative Center, Self Regulation: Online Behavioral
Advertising, DMAAction, <http://dmaaction.org/issues/
self-regulation-online-behavioral-advertising>, Accessed on
14/10/2015.

Edwards, J., Facebook Accused of Changing a Key Algorithm to
Hurt Advertisers, businessinsider, 3/10/2012, <http://www.
businessinsider.com/facebook-changed-edgerank-algorithm-to-
hurt-advertisers-2012-10#ixzz2CmzRLVnU>. Accessed on
14/10/2015.

Hurwitz, R., ‘Depleted Trust in the Cyber Commons’, in Strategy
Studies Quarterly, Fall, 2012, <www.au.af.mil/au/ssq/2012/fall/
hurwitz.pdf>, Accessed on 14/10/2015.

ILaw, <http://freedom.ilaw.or.th/th/case/112#detail>, Accessed on
14/10/2015.

Moskvitch, K., Cracks in the wall: Will China's Great Firewall
backfire?, BBC News Technology, 2/5/2012, <http://www.bbc.
co.uk/news/technology-17910953>, Accessed on 14/10

n{]nuwﬁu?fa 71



anslunisdoansdoyaoaulaulaslsuivyvaidowaliiol

AtUNSU NoJsIaIA
S9JANENS1ANSE ACUUOAENS UKIDNY1agguiiIonu

UNANED

uenandeendmviedensruandnudn Jawnyaradasnsaiunuivdidty
anwEJLLWi'%'a;ﬂmh’amﬁﬁiamaﬁmﬂmamﬁmﬁawwmiﬁ'amiaaﬂaﬂuqﬂ
weluladansauwa Jldnueseinedruesulauluunumuves “Fonawlos” 1h
Lauaﬁa;&aﬂma’ﬁﬁlﬁmﬁwmaLLdguﬁy’JmSLﬁm iswgia dsma Tunsdoansdsnan
Tnoiarnzmededsnueeulaiiiu dewatlewnazuansinulagld “unuuss” wui
slideasansedenungyane egslsfinumasginismsingusneunsatuiiinan
sznuseanslunisdearslaedsuiy wWuligatuaaensulagange lviuinig
ooulatlsioeniloveimuntioulliltdoseulatdedifesswiedonungmneg
memﬁ?jﬂé’ﬁﬂmﬂ’15ﬂfuﬂﬁmﬁw%lumﬁ?iamﬂmﬁimmaﬁawaLﬁm Fawui
InguanuaanssinanieJussrusznaudirgaenainmlunisiansauAaLiu
uaﬂmﬂum‘wmwaw{lumﬁaamﬂmauiumuﬂmmwmaﬂsvmwaaawaLuaqau
Wludsruouuszyisulneuuulidiusoy squsnsadresmuesylayd uidosan
awﬂumsaamﬂmsmaumawgﬂmhﬂ%ﬂmamau 1 N15UTENDUDIVEYINTIN AT
asazdiauazmsviiuUssamesylay Wudu unenuiisawiauenumensaiag
augasTMInsAuAsesdvslunisdeansiaedsunaifunisdunsosnnrdue wu
Qﬂﬂsswuaw%mﬂmi?‘iamﬂmaﬁsum Anulasnievesdenuosula lWudu

o w

Ard1Ay : ANTsUNY, anSlunisdeaisinedsuny, denariioy,
dvSadiuunnaa

72 “nsastiadInuans U 8 aUuR 2/2558 NsSNNIAU-sUNAY”



Abstract

Apart from professional media or mainstream media, an
individual can also play a key role in disseminating information to public
through online channels especially social media in the age of information
technology. The users of social media play a role of civil journalism or citizen
media by reporting an event and a fact occurred in the society. The topics
of such report vary from political, economical to social issues, etc. Citizen
media as users of social media and online communication have used
“anonymity” by constructing “pseudonym” instead of their “legal name”.
However, there are certain laws which prohibit the anonymous speech.
In addition, private sector such as online service providers issued policy
requiring users to use “real name”. Hence, this article explores the legal
concept of right to anonymous communication and finds that such right has
been recognized as main ingredients of “freedom of speech”. Moreover, there
are several “values” associated with the right to anonymous communication
of citizen media which contributes to participatory democracy, online
identity building. However, the fact is that the right to anonymous
communication could be misused such as when cybercrime is committed
through anonymity, or cases of tortuous and defamatory online comments.
This article then suggests to maintain a balance between the protection
of right to anonymous online communication and the protection of
other competing “values” such as right of those affected by anonymous

communication, safety of online community.

Keywords: Anonymity, right to anonymous communication, citizen

media, right to privacy
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Institute, 2003.

2 Papandrea, M. R. “Citizen Journalism and the Reporter’s Privilege”.
Minnesota Law Review, 2007. 91 : pp. 515- 523.

a
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2555, %11 15-16.
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4 Ribstein, L. E. “Initial Reflections on the Law and Economics of Blogging”.
University of Illinois College of Law University of Illinois Law and Econom-
ics Working Papers, 2005, Working Paper 25.

5  Goldfarb, J. C. The politics of small things: The power of the powerless in
dark times, Chicago: University of Chicago Press, 2006.

6  Atton, C. “What is "alternative journalism"?”. Journalism: Theory, Practice
and Criticism, 2003. 4(3), pp. 267-275.

7 Bowman, S. & Willis, C. Ibid.

8  Gil de Zuniga, H. “Blogs, journalism and political participation”. in Papacha-
rissi, Z. (Ed.), Journalism and Citizenship: New Agendas, New York: Lawrence
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Erlbaum Associates. 2009. pp. 108-123.

9  Rigoni, I. & Saitta, E. (Eds). Mediating Cultural Diversity in a Globalised
Public Space, Palgrave Macmillan: UK. 2012, p.40.
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University, Nordicom, 2006, pp. 28-11.
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15 Ibid.
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Boston College Law Review, 2009. 50 (1315): pp. 1320-1325.

n{]nuwﬁu?fa 81



Foaemunganeviseltunuuwis Auiudailugnisiasansdelyid@nsues
donawieslunisdeansineliszyeaswnunguinevselduiuuldla e
szymnutulasuauAuATemIagnIintiedle

4. gnslunisaeansiaeiisuny (Right to anonymous communica-
tion)

AUy (Anonymity) e1autadnlsde (Nameless) Fsluaay
mnsagauauiAeaty “Be” duanananlii anudsuaudnslaei
suUszmviavesyanaluduiiazmuaunislivieldlidevesnulunis
Ansedusiusviedeansiugdu (@msudseiiuiidnanudsuuduens
firsanlureuaaiinirand “de” vidoliduazlifinmeidely) ludedenu
wagngRnssuaans dnivnisureiudinunauisundu 3 dulaun®
ANLTUINAINATULTEYM (Identity protection) ANTTUINAINATS
danawiu (Visual anonymity) Anadisusainnginssuiinunseyi (Action
anonymity) iuquﬂgmmsmmﬁiumﬁamwLﬁu?{w%ﬁugmﬁﬁwﬁm
Usgmanilsvesywd Tnsdvsisundanuieidosduiuslunasdia mn
firsantuszuungineansgosng dndvimslanusdvsisumeendu 5
Mufe (1) MmsfuAsesmudsuumusgsssayn Tasawzee1sdenis
AUATEY nsuandeeNdIANLARLiL (Speech) (2) NANATEIANNTITUNY
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wdesdlansymsiigalnnniedviiudszanminl® dwsuanslunsdeans
Tnedsuutuiddosdnuiontu mnarturadszlevdauiidingn
wnnavslunsieastnedsuny wu luad Buckley v Valeo” masindu
dmgwmamiimiqﬁmqmﬂ,ﬁmﬁiﬁ@mLmsﬁ‘iaLLazﬁaguisuméu%mmﬁuawu
msiesiulitisulfidennuauselovivessglunmsdendeililusssusit
winunninanslunisdeansieedsuiy  wWwdeafuail McConnell v

Federal Election Commission *®

maﬁm?{ujwwﬁ’m@’ammﬂgwmaLﬁ'm
fumssaseimensdladunisidonss Bipartisan Campaign Reform Act
of 2002 (BCRA) ludhuiidmusmdninaminisdamederlinisaduayu
“msdeasieafunsidenda” (electioneering communication) Hulsidn
oS NNlUNITHARIAUARILA NS EETTNEY dosnmaldmiindy
HaUselevtivassglunistesiunisyainainnisliduganyuuinniiniiy

Tswwvealvinsatuayu

& 1Y a Y] vl = A |
wanandealuansgowsnidelanaiuaiamlunisdeansin
PUIBAIUIINDY “L@snwlunisauiau” (Freedom of association)®
WesnyanasiauanauAniuegelivszaninimunntuiesiuda

36 wdnfigatifananiFunin “Actual malice standard” Gufnandfimnuadiddy
Aa New York Times Co. v. Sullivan, 376 U.S. 254 (1964).; Aa1sU n89539A.
“Uapngmneiertunsuasesdvdaiuynnavesyanaassae: nsdianuie
mamgwmsam%mmmua“ﬂgwmsﬂm” MITIVNsUAAEAT W Inede
non13ANg, 2558 YA 7 atiuil 1 uamsu 2558, i1 200-223.

37  Buckley v. Valeo, 424 U.S. 1 (1976).
38  McConnell v. Federal Election Commission (02-1674) 540 U.S. 93 (2003).

39 lunsfuasenaiamlunisamiauty aadsldfarsauinduadandlasy
Aruduasoamigosuyaatiuuiluadsd 14 8ndae; National Association for
the Advancement of Colored People (NAACP) v. Alabama ex rel Patterson,
357 U.S. 449 (1958).
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viseuaniasunnudniu® lnemadilsiienmnudsunuisnuszneusie
nanfie L@ nlunsauiausmdsdnslunisaunaulaedsuiy (Right to
anonymous association)”’ aRfirmaavdnduasesansisunluuiuni
fnAnanmsinguuneimusliauaumiossdnsamesedoaundn®
AR Shelton v Tucker® fiflUseifiuinngyanesads (Arkansas statute)
tafulvinsresduenansnesmusedduansdsnmadnianduandnesdns
vseauAulag  mageusuiniziidunalunisnsiaaeunmuantivesns
AN MNIEAINa1ININAALIIUAINAN TENUSFBNINTINANALYISOBIANS
Ahedrateevseliddiufiley (unpopular or minority organization) agsls
Annudvslunisainaulasdsuniudesiaimdnfunisdunsossslon
vidoRnA1du Wu AnusiunmesigtenuasuSeutesdiey 1Wu ARl New
York ex rel Bryant v Zimmerman * Finadnauinesans Ku Klux Klan (KKK)
lienagaanslunmsasnanlnedsu ilesanesdnsdsnanlinnuisun
TumsiidudunneseansvesUssmvuuasysslomiansse® onaaguld

40  Batchis, W. (2012). “Citizens United and the Paradox of "Corporate Speech”:
From Freedom of Association to Freedom of The Association”. New York
University Review of Law and Social Change, 36, p. 5.

41 mdusnirnadusesdvisiliatstaudsie National Association for the Advances
ment of Colored People (NAACP) v. Alabama ex rel Patterson, 357 U.S. 449
(1958).

12 wiwilugaflansgeudnundyiulgmvosnguasuisdad lunateafaiaids
Anduinnisteduliyrradanenuduaundnvesesdnsnouidaddnse
%’gﬁﬁmﬁ@LﬁaﬁmﬂﬂiwuﬁﬁiummammmﬁﬂLLazmmﬁa (Right to express
their beliefs and ideas) Watkins v. United States, 354 US 178 (1957)., Sweezy
v. New Hampshire, 354 US 234, 250 (1957).

43 Shelton v. Tucker, 364 US 479 (1960).

44 New York ex rel Bryant v. Zimmerman, 278 US 63 (1928).

45 WulhelduaRndafnaulmssaneudatas bl e1as198nslunisauiaulae
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Nenudsunluviunvesduaudnesansiuddudidgaeiasamlunis
wansruAnLiY InglanganaNrsoadnsIfilaTing Uszasdiangming
WesuaianuAniutetesnis ilinssuanandsaunnerainanuig

wazinsandlunisuansnnudniumnlilasunishuasesmudsun®

UBNANANIFORITNIUE SEo9uURUoIaIEUszNAR NI SAuATeY
isnmlunsuansmuAeLiiY (Freedom of speech) Wy 5§5ssuyaaty
WA, 2550 vadlve” veslneuarsgsTsuugvemaeUTEIAluLeWY Wi
ya@e®™ delUs? i mald” wnSeudisuiuansgalusnIkaInudl
Lﬁ%ﬂww’[,uﬂmmmmmﬁmLﬁumu%’gﬁismézgﬁuawizmmma’wﬁ fildszuds
anslunisdeansinefsunliogndnauduiisafuansgenisnisui
i@ nmasnanfienagninialnengmneiie Inquszasdlumsduasesey
$fuma (Security) AuasuSeuses (Public order) agnslsfinu Tuvaeiiana
ansgawsnifanuaiainlunisuansnnudniiuaseuaquisdnslunis
deanslasdsunuudluussimedudnandlidaffiusmngdnianisinin

fsunadondlifunssansidlesiiveusnenguune udusadnsilyjsszasd
AusgUIaBE19EUY ; Uphaus v. Wyman, 360 US 72 (1959), Communist Party of
the United States v Subversive Activities Control Board, 367 US 1 (1961).

46 WnrNsuIYuEenANaINsITeIRIAnsiuNsaTUAYUNSLARIANARLT
{1atfosiidn “Enclave deliberation” nanfensuinymisiiiatulunguii
Qﬂw@sJwmmﬁa@gﬂmﬂﬂmmwé’ﬂ, Sunstein, C. Republic.com 2.0, New Jersey:
Princeton University Press, 2007, p. 73.

47 w31 45 “yaradonfiiasnnlunisuansanudniu n1se n1silew NS s
Tarwaun uazn1sdemumnelneisay”

48 “every citizen has the right to freedom of speech and expression”
(Constitution of Malaysia , Part Il Article 10).

49  Part IV, Fundamental Liberties, article 14.

50 “all citizens shall enjoy freedom of speech...” (Constitution of the
Republic of Korea, Article 21).
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wull enunsaiinvatadeas leanasanseldlumdesi 6

Adouisdedunniuenainanuisuniluuiunnisiomudadsd
arufisuluuiundug 8n wu pnudsundludniifedostunisdniy
aRdsluansgenmuazuauaiiy msfsuaang Widuanmslided
aulupdu “unuurs” (Pseudonymous, W “John Doe” lunsdide
Juaeisun) aaluanigasmeuginlidanuaniuailaglduimus
TamnuananNaeg L ienafianIsinIANNEU™ Tngunuwlenananiae
seyliluadedradunianis msdufuailaslduuudmiodsuiui
gonndeiun1sduasesdnsluainududiud (Right to privacy)” dmiu
unanuiasiiveuwafisnsandvsdsunamyluliunvesmsaoans (Right
to anonymous communication)Tugﬂuzﬁvﬂuawgmﬂﬂ{]wma (Legal right)
lpgfiansandnd@nsainadlasunisfunsesainnisasaslinlaeninsgiag

AMaenvuwAlruielsuamsiLIneiansunansaanaegnels

51 Rice, C. M. “Meet John Doe: It Is Time For Federal Civil Procedure to Recognize
John Doe Parties”. University of Pittsburgh Law Review, 1996. 57(883) : p.
885.

52 Doe v. Advanced Textile Corp., 214 F.3d 1058, 1062 (9th Cir. 2000).
53 Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1 (2003).
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5. wiaWastuayukasdaldudivasansisunlunisteanseaulall

anslunsdeansinedsunuiuiinavenaativayuiazvapalang
Aavgiansasielull

5.1 Wnkagduayu

- n1sAeansisuny (Anonymous speech) wJutladediddey
UsgnsnilslunisdaasuliiAnniseAusiwansisay (Public debate)
sududunisvosszueutsssulae™ Tnsiiyaradiimudndiuunnding
fuannsauanImIuAniLvDwUSoTeINguAUsaas sl winuiu
Shiormluihedhstes (Minority) ldléSunuiien (Unpopular) wieusn
ssnanuAaiudlug ddunisdemstoyaniudnldlngliifesssy
MnuAgdIEanneuAINiainazgnaeuls wilAunauLny (Retaliation)
é?fqmmﬁ’maé’faﬂdnmf\w‘iﬂﬁmﬁl,l,amaaﬂ%qmmﬁmgmmﬁﬂﬁﬁﬁmaq

(Suppression of idea)”

- ANUTTWINTITANDARANETUANTND19ARFUANAIYDIIUIN
“Go” ysulaslalemaligSuaisinisdeniinnsaanie “ienn”
Y99IN15@RAITUY

- aufdisudaasunisdearsiaoadlunainaiiufn (Market
place of idea)” Jsoraiieuidesldtunainduiviousnng mnifiaudn
Yovwiavseiianraumiaudulnadeusitiufazdmafunssiama
\Honveuuilag Fatu “pannpnudn” ArnstuuAndiuandsannvans

54 Tien, L. “Who’s afraid of Anonymous Speech? Mcintyre and the internet”.
Oregon Law Review, 1996. 75 : p.117.

55 McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 357 (1995).
56 Ibid.
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HwaReddunssandn waRmuUstndlien woaRnuennszud Tne
muvanansiazRntuldnmuansdeuAnegaas iues wonan
fu wnReiivarnvans Slgddmanizuunianiornudunianindes
Wi wigsaisuunRnduinermans deaumand Usvanddlusass
Fuduiasdesiansanuufnanuiiunng fu’’

- msdeanslasisuiniinaziisatesduiufunisiearsuuin
msnaiilosuarUsziiunniissasisae (Public controversy) dafud
aulavesansnsuu nefiduduasuliyanatansnnnufnmiu wmnuiade
fedvstavdsmalfAnmssinasamlunisioasludaidom (content
based restriction of speech)® sastto1avilviEAeas “WuiweiFaies”
(Self-censorship) Lipsanenufviadnan deu N3ANATOENSIUNTT
doaslnedsuzdmadunstunsoademiayaiivanvaeludeulg
awznsddenailosiinausysyifiuasisarlunisieg medodsny
ooulafsenadumnuiiuiiuandnaannssuandn

5.2 dalgudauazmanalun1sdnnadnslunisdeansiaeiisuiu

wiiirdnslunisdeanslasisumenafiansandndudunisves
e mnlumsuananuAniiy JaaininnisuaninuAniiy (Freedom
of speech) thil#3unsAuesesmuigsssuyyvemaeUszmafanatng
#u uludnsnunishedlsivumneiingnaldudmansUszns wu

- Anslisurnenathlugenvayinssuloives (Cybercrime) lag
a1y Insodeauisuwndutadelunisnoms Mensdlonwginssuiy

57 Russell, B. Problems of Philosophy. 1965, Retrieved from https://www.andrew.
cmu.edu.

58 Browne, K. R. “Title VIl as Censorship: Hostile Environment Harassment and
the First Amendment”. Ohio State Law Journal, 1991. 52 : p. 481.
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Useasanauseloviniin1stu wu nsdelnseeulall wagnsilenvanssuy
ﬁ@ﬂmmiaﬁw%muuﬂﬂaiauﬁgﬂmmﬂaamﬁamqmamwmaqqﬂma U N1
Anauaneauesulatl (Cyber stalking)® Ansnduundsdaunooula
(Cyber bullying) miﬂﬁz‘v‘hmdﬂﬁmaﬁwlﬂgjmamwumamamw WU N9
shdmeveanie® Tauanisdeansduiidumnufiamunguing wu s
iiuUszam (Defamation)

- ansdsuwennthlugnisdeansilimunzaunisdumesiida
Taglanizagds mslnaddenusuniu afrsanuiunevideduluun
nsdeansMBumeililn (Intemet trolling) W nIdlanBngninasnives
naueetnyuvLIRleinudfignlandsedernuangldumusaifdnuay
gaenstutuesulall (Pseudonymous Trolls)® W3nsunevinufiugi
mudsununeliiAansdoasmBumesideiifidnuae “veruae” way
“g1a@in13e” (Vulgar and immature) é’uﬁ‘luamwmi?iamisuaqmjwﬂﬂa
fremnuiuthumsdumesidn® mameiuisieudsuslunsieans

59 AMSU neeTTed, “MIAuasedvSdiuyanavedgnsumuInn1sEhinmuanan
& SoA 1o « a 13 ¢ ayal o o
nmadulediaietnedinn “. sansivinsiudaeiy, 2557, U7 17 aduil 21
n3ngIAL-SUAN 2557, w1 83-99.

60  AuBU MesThed, “wnsmsmangrnglunsdunsesdniynnaINnIINaULNA
Yawnesyladdahlugnissindine : Anvinsdnguuneanudasadsleued
(Cyber-safety Act) 843§ Nova Scotia” swamuﬁuLﬁmmsﬂssﬂgm%mmssxﬁu
¥R “WiRnssutuanuiemeneneuansiesns”, anzRaumaniuminen
dudadudyuazaniznteuaznisieans aadudufiniauuinisaans, 2558,
3 AU 2558.

61 Wagner, K. 2014. “The Future of the Culture Wars Is Here, and It's Gamergate”.
DEADSPIN, Retrieved from http://deadspin.com/the-future-of-the-culture-wars-
is-here-and-its-gamerga-1646145844.

62 Professor Brian Leiter Sonnginssuanwausiiin “Cesspools” ; Leiter, B.
“Cleaning Cyber-Cesspools: Google and Free Speech”, in Levmore, S. &
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soulavsiliiAinnisdeansfifiidnvar “4Auase” (hyperbole and

exaggeration)®

- anufisunlumsdeansteya (Anonymity) ldaenadesiumen

)" yuuestioguuanyAgud Ay Ingdedans

P

AIUSURAYOU (Accountability
ﬂJaaﬂaaaulau%qumﬂﬁmmiaamﬂmmmmm%ﬂmaumﬂv‘hmi
doanslnelsuny

- M3FeansinelisunenansenusienNueiu (Trust) vesgsuans”

yunesllfudaulesiumgnaina it uIgvinnsdearsveyalag
Tsunazaanuiuiaveulunisieanstedamananugnaesigene
YaavyAtY

AluaslatinssiUssiiuauiiundasneg wianiluted 8
sl

Nussbaum, M. C. (Eds.), The Offensive Internet : Speech, Privacy, and
Reputation, Harvard University Press, 2011, pp.157-173.

63 Krinsky v. Doe 6, 72 Cal. Rptr. 3d 231, 238 (Cal. Ct. App. 2008).

64 Mossberg, W. “Personal Technology : Accoutability is key to democracy in
the online world”. Wall Street Journal, 1995. 26 January, B1.

65  Davenport, D. “Anonymity on the Internet: Why the Price may be too High”,
Communications of the ACM, 2002. 45 (4) : pp.33-35; April 2002.
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6. N3aazindnsisunlunisiearstoyasaulall

avslunisdeansteyaseulailneiisuine1agnaimeidlnainiiania

[

FuazenyY A9l

=

6.1 masgiumsalvazliaanidsunlunistieaisteyasauladl

mafsenarmuangunauiisuinadiinansisua Inslanzeenebs
nsdinmsnsngunefmualinsameviessyleidutoulvdmiunis
doansaiussiuinngrunedinanvounioll ludwiliTeuazendteng
nsdinguanevesamigeninn  inwilduarlnenud iy Jsazihlugns
Annevisieluluindei 8

nIAlnQUUIEANTFaLIINT WiSyessuuniilasryag1atalantd
w3nmlunisdeans (Freedom of speech) saufianisdeansinefisuny
(Anonymous communication) ulunangaifiinsna1isreingmneii
Tn3gnasuysy maldusesansil iy af Talley v California * madadui
ngusnefifsusvsE s unsluuai lifisissyeuasiegve st iTou
wiodmeunsasuuluudr” daseiasnwlunisuansenudniiuiaziainm
vosde (freedom of speech and of the press) %ﬂlﬁ%miﬁmmawm
Sgovuyey asuldimaniuaruddguednsisunulugiusdudiuds
i sedeulmetuaivesnnuAnuarnsLansALAndY madliEns

falenansuanImuAniun1Insilesiisenin “Federalist Papers”®

66 Talley v California, [1960] 362 US 60.

67  nOUNNYUDY Los Angeles “The ordinance, 28.06 of the Municipal Code of the
City of Los Angeles”.

o

68 JuwenansuszidransndrAydunansiadonuuifanisnisioslugasidnig

anfisaussiaunisiusiesgsssuyyresanigewsnt §lsuenaisdinga
Tumunn1d “Publius”.
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“ﬁﬂ@ﬁ&lﬂﬂimﬁ%aﬁﬂ uaﬂmﬂ‘iﬁuﬂa Mcintyre v Ohio Election Commis-
sion”  madinAuingrang” AvuasInssurion1sINssAnsmaiies
idamedotudunissisaadamlunisuaninnufnuiu (Freedom of
speech) wazdndesgossuyn  dmiuarfimanvdndunsesdnsisun
Iuﬂﬁ?ams%’a;ﬂaaaﬂaﬁﬂswﬂgﬂ%ﬂLLiﬂiuﬂﬁ ACLU of Georgia v Miller"
%uﬂumaﬁﬁﬂgwmawﬁwaﬁ (Georgia statute) dewaiun1siuyiinig
deansisunuesulatmunietisrenfiumesuardumedidn Tnermasindu

NNYUgRaNaITRRedgeTIILLY

nsdlnguanenmald ngranedidindnsisunnlunisdeasie
nganeidmusligltaudumnesidededidonts iomuaunsdeans
Foyatiitungraneu msmsazdaniana lnegliudnsiuledniidn
Tduunnd1 100,000 seseiuszdesduninteyasyysiinugly (Resident
registration number) soulul 2012" MmasEesTUYYNIMELRARFWI
npsnefanandaresgssmuyydesnaiasdiaaamlunsuanini
Aty (Free speech) Fasaudadnslunisieansinedisuiusie

nsaluszwmdlng InguraneuisatiusasiuiAnrzowuiuleusves
Asgidwmansenudenisaeansinetsuny wu

- Wz Uy QYRR 18n1INTEIAURAINEIAUABURILADS
w.f. 2550 Amuamhiudgliusnislunisiiv “deyaasasnneuiimes”

Llidesniniduiuiuusdeyatiudngssuunouiomes” layasnas

69 Mcintyre v. Ohio Elections Commission, [1995] 514 US 334.

70  Ohio Code § 3599.09(A).

71 ACLU of Georgia v Miller, 977 F Supp 1228 (ND GA) (1997).

72 Constitutional Court Decision 2010 Hun-Mad7, 23 August 2012.

73 1991 26, Wiz wUngRImenisnszaMuRangItuAsuines WA, 2550

94 “MsastiadIAuEns UR 8 aUuR 2/2558 NsSNNIAU-sUNAY”



poufinesAetoyatiuansiumasiudadiuma Yareva W@ums nan fu
7 Usinas szeznan wiavesusnng vﬁaﬁ'uﬂ fiAadostunisindedoans
yosszuuneuianes” Tnaminaueaddlvigliinisdaeudeyaasas
poufiumeifinaieusslovlunslidundnguieatunisnsgieania
AALAZM LN TEIAUEA "

Y wva 1 v

- WIEUUYaR11M8n1INTEINANRALINEINUABURILADS
WA, 2550 11951 117° Avuaaiuiadmsunisdadeyaneuiiinesi
“UnUnnsoUasuniaiunasiinn” winnguunedlilineitesiu “de”

lngnse ualigItaaiun1sseyunasiiun (Source) vestoya

- nguaneifeafunsUsznougsialnsauuney Tnslawiznsdi
AMENTINNITNANITNTLANGLELS Aan1sInsiel wagAanisinsauuA
wAsfname.) Ussmaliamedoulnsdnvissuuiindu” Fansamsidou
fananifesldlavrnuneUnsuseanay

74 1991 3, WEULAIEN1INTEIANURaREI UABNRIMES W.A. 2550

75 1991 18, wizswUygiiimenisnszyanuianeiiuaeuianes w.e. 2550

76 1991 11 dladedayaneufiunesriornmnediannsednduiyrnadulneunlavie
Uasuudaaunaafivnveanisadfeyadnan sudunmssuniumsldssuureniianes
YosyAradulaeUnfigy Aosszanalnwlsuliiunianauum.

77 UsEmAneNIINNISAINTINIEANeIdes Aansinsvial wazfanisinsauunALue
¥ Fomdninasinisinassuazuimsiauvsnelnsauueg asTud 18 wwieu 2557,
fo 25 Mavidnd fusznoufanisnsaneniilivinisinsdwiiadouiludnuasi
Beniuiuamin duihidaiutoyauasseazBenieriuiliuinsmundninmsi
waz s msTinunssumsthuun il feyauarneandenieafuiliuinisedneten
Fosszneume ... Jeuarieguesilivinig wieuduutnsuszddmielenans
Usedsnduleiliumilafieenlngsivnis . : fileuiifedaunain ngmnefildfmua
ihdivermualnwun “gldau” nsdwilagnss uddmuanthi “glasunisdnass
WYY ” MTORLIAUINIS.
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- uanNnuIneLiIfiiuwIAnnIedelaueietaiaunlugng
Amuanguanegsioly Wy wndanisiiamsideulily (Wi-F)™® winda

“Fananawg” "’

LATLUIAAAULNDINANULT WY NS aInU1eUnS
Uszanwuduteulvlunisldanudumesiin wuidamaiilmiminduainy
fuAsrUUaanigaNo1vINssu 1NN ansadiuyanataziasnlung

WARAMUAAIULATTUL

6.2 fliiusnseaulaiiunisalvazliagnsisunslunsieasdaya
sauladl

uonanaigfinsngmneduiiundygifertestunisdaia
ansdsulunisdeansudn mﬂLaﬂ%w’z’iaL‘T;Ju;:ﬂﬁu'%miawﬁmmmw%
Wewefinsgnuanslunisdearsieisuiy wu ulsviefmuaiouls
Tgldusmsdedenueeulatdedlddorsmiotenangmung fogred
ddy wu lepuialiuinisiedetnedsaueeulall "Google+" Tl 2011
lé’ﬁmumﬂama’tﬁ;ﬂﬁﬁwuﬁaﬂ%’%aﬁﬁago dnalu ;ﬂ%’muﬁmﬂ%’umum
(pseudonym) azfeasunlidorimdoatylaedintiuargnseiuns
Tgau Lﬁa;ﬂ%’a’lﬂﬁﬁ%ﬁﬁnﬁm%ﬂ%’mu Google+ udardwmasiolldaty
grlifuuiniseaulatibug Midewlesiu Google+ fe Ysudutionaenld
Judunisysannisvesiie (Integrated name) Whiuuiniseoulatisingg

78  http://www.matichon.co.th/news_detail.php?newsid=1424305774.

79 Single Gateway ‘Hunlevesmunlimadiesnmseniiieluideuiuniedne
Sumesislusmsssmandaiiiosmaifin: ddassvenloveillfidededasnss
fudvBnisaeanslaeisu uienaidugaEuvesnnsnisdue wu msnaeusyy
maudldnBumeside.

80  milideaieiaonndostunnunersmvesnifadountii Tunsfisnfuguauds
nsfumdeyavesifia MBen1 "Search, plus Your World' ; Google Official
Blog. 2012. “Search, plus Your World” Retrieved from http://soogleblos.
blogspot.com/2012/ 01/search-plus-your-world.html.
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ulsveiineliAnnssuanmiliiiudsuasanudnudsssrinegliuinig
fufldnuaudinsGenUssiudaudsiin "asmaude” (Nymwars)® sioun
Tud 2014 piiasnidnuleuigfenaidealvg anuaunsalduuuiavse
Folnq Finummuntudmsumsidnuuinmsues Google+ I Tuuaasnsel
snidnulevienisltiesssdanan giialiivamaagulsinuleuiensly
Feaeilinguszasdliyuruesulatusznoudie "yanafiuvia3e' (Real
people) urfidsnaliyanaiiosnidrsususuilaglivssasdarlifoass
lianansadhiaulduenanipifesensuiuleviednandenulidaau
(Unclean)®” uenangiiaudliiuinmsinsetnedsaussulaidu wu wayn
Auleu1elili3e9%s (Real name policy) Bsulugnszuamnalaiiviusing
nglFauguiu

[ v

7. $gfun1sAuATednslsuin: nsdlwasdudeduldnguuneny
Jliusnisiaseviedeaueauladidayalunsaiulouelildvaass

(Real name policy)

TngnlUudrtennasnislitauaietiedinueaulail (Term of use)
sauleuengbivinsimunsziiaousdudedygyiseninaldau
wazlviuinig dmsuuleunelnliveats (Real name policy) voegliu3nas
wayafguiu dadu gliuinisiavsaudedyyr wu seiunisldanu
4' ' v gy A 14 a A A i a Y}
donuglitlivenlyiluveasmEetonunguung wivnna1sanamuman
msvesdnslunisdearsineisunuaziiiuladn Geulvveadliusnmsdnuas
Unsenuanslsunuazdnsdruuanatunisimundeduladenlidoniy

81  119nAI "pseudonym” AU "war" nzLallNIraIEINATHLETLNN "Hnymwars”
WauanseuiiudaAudiiuinsdediuloueinualildtonss

82  https://plus.google.com/+googleplus/posts/V5XKYQYYJqy.
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AnuUszasdvosnulunsieasdeya egrslsinudennasdsngna
fanwauzuans1sanafluansgasniduad  Talley v California *
AR Mcintyre v Ohio Election Commission® FaLdunsdifisgnangmune
Sufinansgnusodndisunuinsdveaayaiuansianisiianaensy
fmuadeulansdyasuiinadmadnsisuuvesssrvy Saiusediu
I¥smsdununsnusnginssuvesgliuinnaetedinuesulatiiie
funsosdmdisunmaslfnunieliuasmndanunsnusiazeguuiiugu

Yaangmnyla

nydiuansliiuianmstsdulingmnevesnaigiiiedunsesans
fsunnglidilufeunsngiau 2015 Wegamaninunilsdadugly
suayelusesiulsvasdayliunmuis (Pseudonym) ilevanidesills
T TwlayadnieaselUifsadesiubesuaznisfindenagsia sosn
flsrsnamlaynss ulityTuesseuasuddlilitonss saedudiliiso
Busfusnulaglfdsliddsussdiussruiifinmdis uenainiiayn
vhmswasudedldnuveaseidulessnhlitesdsgnidamenazimounsiy
fagfldanluedonns deunisedurfesdenmznssunisiunsosdoyadiu
yanakaztasnmlutayavedieasiiu (Hamburg Commissioner for Data
Protection and Freedom of Information (HMbBfDI) sfiasaudaiian
&dlsiiwayn (Facebook Ireland Ltd) seslyildanuldunuunals sanfasas

83 Talley v. California, [1960] 362 US 60.

84  Mclntyre v. Ohio Elections Commission, [1995] 514 US 334.

85 The Hamburg Commissioner for Data Protection and Freedom of Information
(HmbBfDI). 2015. Hamburg Data Protection Commissioner: Free choice of
Facebook usernames (Press Release), Retrieved from https://www.datenschutz-
hamburg.de/fileadmin/user_upload/documents/Press Release 2015-07-28
Facebook-usernames.pdf.
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snidnmsssfulivildouddsufoRnumlouedngnn uenanidados
gAn1snsgilnedeiieasemsudludsunaserlinuainuiurls
Huiiea3s® mIsenmdsisnanduiilesannmsfinaznssunsfiansannis
nsgvhveuayawdnuInunstungvuiesieg nateatu na1afe

(1) weuglilideawdodenungmng (Real name policy)

ulnsanguunedenalnaszavamiussy (Federal Telemedia Act) 39319

v o v

nanfmuani N liuInig (Obligation of service provider) luisas

a

Neafuanslisuindn “glivinsagdesinlinisiddenislnanaznis

F3eRunAnTulAlnetsunuvis e lnsuLwEIINAINSE YR UTuaNL sy

a

Lulaludaneliauasiivanaduauais Jliusnistudanslasunisuds

Anudululadlymsiusae

(2) msfvualidldnudesBudusnulaeinudeyatnsuszsanvu
vsonavasatud il usanguunefgfudnsusednduagnisssuiinu
naBLannselind (Act on Identity Cards and Electronic Identification

(Personalausweisgesetz, PAuswG)™

(3) magliusnmssugedifnunnuuudaduierswsetonu
nguunetiu \Wunisaazdednslunisdaduladmusdimudiudeya (n-

formational self-determination) FadasiangraneAuAsaIteyadIuyAna

dl&l Y & ! = 4 Y a Y
nsaliluanslyiiudn Aausduleuigvesdliusnisaegnasyliidy
drunflswesfennasnisliuddinaludyamniugiiusnsuasglda

86 Ibid.
87 Telemedia Act of 26 February 2007 (Federal Gazette |, p. 179).

88 Act on Identity Cards of 18 June 2009 (Federal Law Gazette |, p. 1346),
amended by Article 4 of the Act of 22 December 2011 (Federal Law Gazette
l, p. 2959).
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Anuwaulauigdainandndadesegnielduazlionad il ungruneves
Usewmatula deinssunisAuasestayaeasiungddn “. {liusnig
JeAulduleurelinldtoasotraduein laeluaArdsisundygfves

ngminewsiagsla..” *

8. UNIAIIZH: UTSAUNNTUN “anslunsiearsdoyasaulailay
Hs5uy”

TudnlfiTeuaglidnszivsaiiumenguuneieaiuanslunig
2 a - A 1 <) % o &
doanslaslisunvesdonadiodlaewtseondy 5 Ussiiuasl

8.1 nsaunsansan “anslunisieansdoyaseulailaeiisuin”

WINANUUNIEAUANYENWAIBNYIVY “AUTTUN” (Anonymity)

wduiusiu “do” uluuiunmesdvsiuguuasamududiufus g
thu erwlisulaididaeganznsdifeitu “de” ndmie Sarwming
nf1aniing “Lissyndelilawmede” Jaaansafiansanlivaioudy
urlufidg Beursfiansananuidsualuvivnnisdearstoyaseulay
Tngdunesnlsenauanslsens Ae “msinaula” (Traceability) wag

“Mslunuuils” (Pseudonym)™

8.1.1 anslumsdeansteyaseulaulaetisuiuiums “Aamula”
(Traceability) minfiarsananuisunluwives “Aanuldaunsaonles

89 Hamburg Data Protection Commissioner: Free choice of Facebook usernames
(Press Release), Ibid.

90  Froomkin s1suniansananuisunuly 4 dnwae lnsofussAusenaundnde ans
Anmule wag Wnwes; Froomkin, M. “Anonymity and its Enmities”. Journal of
Online Law, 1995. 4. Retrieved from www.law.cornell.edu/jol/froomkin.htm.
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AnaNUR” (Non-coordinatability of traits)” udaenananalainaudisuy
Ao “anuldaninsaszysinula” (Nonidentifiability) Inediannumnening
i “do” ilesnnisssyimuresyanatuldditaanizasld “de”
Wity Teedelaunsofinnsananudsuisanmaiasiie fifinsunld
Lﬁaﬁaﬂﬁumsszqéﬁmmamma (Techniques of nonidentifiability)
Sefuausumnzsatiutestunsiionm vie sty (Untraceable e
untrackable) # frewmil Wefinrsananudsualuuiunvesnisiaay
szufau (Traceability) iWeslosnstdnuesulaviusnululanmsnienin
uéh o19namlihanudsunalaeauysalvselneuviasdunsdeaseslat
fuordliflegian iesanimaluladanusassysuasdenlewdoansld
wiinezlienunnasandesss aziuldigliuinaidensedumesiin
(1SP) glviuimsiaietedinuooulay smufudeyaiionassydenlesinu
Taneandusiedusmilulaneesuladldffimaluanigewinesuielin
“Liflasiezdanudsuuegrsuiavludumefidausdusnisldunmes

293

< Y a @ v Y A v 1 « ¥ Y
fAnu”® Gliusn1g Yahoo! AldlAgudadourldaudn “deayaseydiny

Altnueagnidamelavngliusnisiiviimungrineiazdesame "™

8.1.2 Avslumsdeasteyaseulatlaedsuny fu anslunisdeans
Tngldunuuds denaninindnauilsus (Anonymity) Tuaiiumneis
nmshianunsaszynmutuetadululiein dsdunisiiansanandlunis
4‘ a 44‘ ] ] t%4 d‘ “..2 v 9
doanseoulaulaeisunvesdenadolaeyadulun “Gnsnslguuus

91 Wallace, K. “Anonymity”. Ethics and Information Technology, 1999. 1 (1) :
pp. 21-31.

92  Matthews, S. “Anonymity and the social self”. American Philosophical Quar-
terly, 2010. 47 (4) : pp. 352-353.

93 Krinsky v. Doe 6, 72 Cal. Rptr. 3d 231, 238 (Cal. Ct. App. 2008).
94  Highfields Capital Mgmt. v. Doe,385 F. Supp. 2d 969, 973 (N.D. Cal. 2005).
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(Pseudonym) Ssaenadasiuanimnisioansinndt setumudsdeyaaa
Tlunsfeasooulatdusiafinuealiteslunit uwadwvideurum
e feagiiuldainmsiiyansoraliumusdsiifndunossteidondy
srornaun® wudeldiyeeatiu “amu” funuudiinuliludessulm]
ilensairavuvnaderdes (Reputational capital)® lifuunuudwioans
fionsauvinunsusiuidunumsdans (Social capital)” nanaderldususls
tmundndnuallifuuuudsdusgsdaiiosuinnmstamuiamlaed
AnAlaryABndnuazineg Weslesuuuusiy Snishauilfnaedy
fnuiidalideslunisamdulanmanisnin Snvasguiwansien
Msuansanuiulaedsun (Anonymous) defdeanslifesnisasuiy
wslstiu viensdumudsii sl e wddyfunmsWanndnueoulag
s Wunuudefiddeuludes s wseldiiesnduien denadlossuaumni
doasmaeiernedsnuosulaiddornyTidnulasuenandeoniungrne
warliunusstuegwiaiiosuduiionduiduinas demai n1si
ngvnevieuleunevessgimusliszysmilunisdomsinedenlsanis
o sdriudemungmneviensdfliinisedoinednuoolatifvus
Tlddeassmungranewhdudomasdunsiarensuuusliiuszney
dhesunumsdinuuasiedemosliuundaiy sanssnuaviduyaaa
Tunsidenliunulsisaznansely

95 Doe v. 2TheMart.com Inc., 140 F. Supp. 2d 1088, 1090 (W.D. Wash. 2001).

96 Post, D. G. “Pooling Intellectual Capital: Thoughts on Anonymity, Pseudonym-
ity, and Limited Liability in Cyberspace”. University of Chicago Legal Forum,
1996. 139 : p160.

97 Boyd, D. 2011. ““Real Names” Policies Are an Abuse of Power”. Apophenia,
Retrieved from http://www.zephoria.org/thoughts/ archives/2011/08/04/
real-names.html.
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8.2 Anslunisfearsiaedsuiy du “Bvsluarnudusgdiuda”

(Right to privacy)

TuU§UMmBQﬂWﬁ§aaﬂsﬁagaﬁu dvSdnuamansednsiunnuiuey
dusilafinnumnoemzlundnsmeiuiligduaeaunsnnisdoans
V099U WAKITauivINaAnsluauduegdidisutdnslunis aiuny
Joyaliuonanualivseteyaseymnu” (Personal dentifiable Information)
Fsnseungumsindulaidentesnanisioans aaondudoniaglideluns
doasnunrulsrasdduypnalagenalidwondu deass vie Jonw
e wu msliuuuddluunumvesdenaidion fudu arududium
fuanudsuudienuduiusfuegndlndda®™ voniniansauyanads
mineAuda Avsvesyanalunisdnduladendsuaisdsenauanioants
vane 383 Wy nistmusdanududuiiludedieussulatiiiodon
szymsdaaziuteyaamziuusauvouningy ieauauANEsTS
madapuludfsnge vewmu 3?Mﬂzﬂaw‘§iuﬂ’l‘iﬁﬁﬁﬁlmﬁmEJEULLUULW@@WIIEJ
duiusfuyanaudazngufinuioates egrslsfinmanidiuynnaniy

Weilgnldudameuleutsvesgliuinisinseviedinuseulaudsduunld
GREERVY

8.2.1 gliuimsimualiildaulideasmiotenunguane
FensynuAnsainuyanaluLiTiagmuANNTLanIeaNndIinu savaduns
Favansanslunmadenld “waune” Fadunns “QINU” TWUIAINUNIY
ooulativesdlfnu lnsiamzdenaidlosiiasmuatauussiuetisionios

98  eglsfmuinimnsuaidlidiuin mududiusaiuanuiisun oralile
Aetundoutuauely degaty  yaratauendluegluanuiidslsioya el
yaradulusunule uwinudufdeiinvndulasuazegilny  Matthews, S.
“Anonymity and the social self”. American Philosophical Quarterly, 2010.
47 (4) : pp. 352-354.)
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ueniniisdmaliifinsliTiavaeduresdonadiognuaonsiunasity
Foudhseiulaeiliausadenimuarioutuenfnuuagnisioasls
a8 wenanimngliuinsimualildinudesimdnguuansamiulan
NIMeAm WU TasUszvvuandudu® Adunisnsgnudedvsdayanai
azdemslagliiszyfanudg

8.2.2 glusnisiiuleuieimualildouiiiiesinuieilaeil

° Wauleuredununldusenauiu

Foulylildauldteldifisdofen
ulsuelilidoassfanandnsiundrozdmaiuniseusnidy dnuse
lay fu sheueeulay vesymanadusunilsduorfuuazsrialiviing
Aoansesautiu uonaniflfuinisdmens “deulss” Fnudinan
drfumslinuuinisesulatisnag vesyasatude’® Snainmadenles

Aldanudundanuduiusiudiuing Wnsududuedotisveldny

99 ni1simuabiivangIusTyRInuNIkanIdsaINisaliuuInisesuladlatu
wanssiunsseymmuglinundininisnsgyiaiavuud.

100 Mark Zuckerberg na1vin “Aauiliigadinuiied (one identity) n1siivianesinu
dmsuiiousiunu uavuaraduqtuaravadlulidr” [Online] available from
http://www.michaelzimmer.org/2010/05/14.

101 Eric Schmidt wita Google nanb3ludssiiufiiAsafunisdanisaaiusianig
mamaluladsn arsiianuluslasniuuazusiaanainuisuiy) ereater
transparency and no anonymity) Lag "aufisunafiunaseiudusunseiuly’
(true anonymity is too dangerous)" , Google's Eric Schmidt: Society not ready
for technology". CNET. August 4, 2010] .Online] available from.http://www.
cnet.com/news/googles-schmidt-society-not-ready-for-technology; Randi
Zuckerberg nanyi1 enudisuumdumesidaasvunly dldnueeulatdaziiany
Usenein %uﬁamsmxﬁwmqaaulaﬂ"dﬁﬂg%aﬁwamu yAnanazdousiey
vds anadsun uazdAnmiieuinswneslsfilindssniilney, Facebook's Rand
Zuckerberg: Anonymity Online 'Has To Go Away' [Online] available from; http://
www.huffingtonpost.com//27/07/2011randi-zuckerberg-anonymity-
online_n_.910892html
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fuliunnfign flsuiuinlevisdinanimmuadidynisdiugsia
mslaan nsnann sutshlugnsvensdmegsnssunistissiuooulad
Feifldnuueneenaiuseuastureuiuamasmnauisyeamsidenles
snan wiludnuivil Ssdfldnuiszasdazinunansduyanadduliun

e

e

ninefednsaluaNdeyaiiiediunu n1sdndulaiieniazdnuunngy

'
=

AAUADAITALAUANMUFUNUTN19IFIAUVBINY TUNTEIN1SEREUDIED

eXe £,

nainawmuasaYedirueaulatiy Jannvuaunilee1afesnisiunun
NUFIPUNAIBUNUIN WY UnuInveddenaiiadunisinausussifu
a153aiEAundsny wiludnunuimmiliyanagtiufen1sdea sy

v o 6

duiusdiuyanalunIeviedinuesulal lnganldinuseiiunionaiy

Y o

AINUAIVSULARLUNUINAINATT NNSLADNANNAUARINULAL LU NUNUIN

e

Dfuthdvduasulrdenadiosiauisaussulatuaziinnusiulaluunum

=)

= YR N Y a a o v v gy a
dONALUDY mwumwmﬁwmmsmmmmsmﬂmimﬂmmummumm

'
a |l =

gondmansenudvdinyananazivuadaduladnnisanuduiussening
nauyARasia Neudnsemelagld “Fanu” Sukantondiy “uUINwEe”
Muanensiulunseng@eusendy “avslunisissinuivainangluiug

soulal” Fuinludiudesvesdnsaiuyanalunmsidendndulaniuaunis
doansvenu

8.3 vauwaAnsAuAsasansisunlundilienidoya

InARinINwIAaluansgoinIfinadsiuaziulaI1ans
Ssunilumsdeansiuimunisinandinmnwmaluniiiesdestuns
f-ﬁfumaqLﬁamsﬁagami%aamﬁmﬁ’ummammmﬁﬂLﬁumamﬂﬁm
(Anonymous political speech) %ﬂLLEJﬂR]’Iﬂﬂ’]i%@ﬁ’]igue] WU nsdedns
Bewdlvd (Commercial speech)™® agnslsfiniu Tunsdoansvesde

102 First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978).
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a o

nailestdagiuuszneumeiilonideyanvainuaty Madrunduniny
AnLiiu (Expression of idea or opinion) sauvisdeyandanwasiiy
U91719939 (Fact) 78 FediUsziiulnveuanIsAuATes@nsdsuiuiu

=Dy

AToUARULleTayansFeaslatedeaiansanafdAydwioly

103 v a 1

- NI0lYRIANIFRLNSNT AR Talley v California'® aadndud

[
v

nVENEvas Los Angeles Amuuavialuuds “dsuin” ynydavianiiiien

e

[

Aefuanuiuenisdes nsmdlvd sumallendeyadue) dudase

0% dana

Sgorauyny luvdunnisieansesulatitungmneuasy Georgia
nsznusieansisunilunisdearsesulatiegiania nandevugdeans
touaseularl “uansmuseligndes” (Falsely identify) dsdawansznu
sionsioanslaedsuuiammamedoooulatliandudeyamiudaudiu
Tudszhumngg uazdoianss ﬁqﬁumaﬁm%udfmgwmaﬁ%’ma%’gﬁiiwiy
wiiulsnansisualiiumsduasedaglidrinamgmsaeasiiieai
A5RanIANARLRuNIIATSIE o T eANANL U uEuY Wi
LLﬁimaUﬂqmﬁ%mﬁm@5‘146] f8 @1UTUAd Yelp, Inc. v. Hadeed
Carpet Cleaning, Inc'® fenadnauindeaudandas (Commercial
speech) ldsumsuasadluseius tuunsdidomdeyaiiinmisnvas
niutszamidlalldumsdunses SnitansliTamedautudunsdlnig

[ a

NAINTTORNIMULAY FIUANFNIINARTIIEDITIEU FInguuneiuali

%

SEUMAUNTDINNAFNTRTUNUALARSNNBUYINNNSADETT

]

103 Talley v. California, [1960] 362 US 60.
104 ACLU of Georgia v Miller, 977 F Supp 1228 (ND GA) (1997).

105 Yelp, Inc. v. Hadeed Carpet Cleaning, Inc., No. 0116-13-4 (Va. Ct. App. Jan.
7,2014).
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1 dana

aa o v og v a s & v A  a

- nguEnginmanAmua iR Ifudunesilafesease
nsznusiensaeansiaedsuuiimuanisdessulal lidnezsdunisuans
AuAniLluUsTAUA1) TIUNINsEOEIT0IIRSsAaRnAUINNY MY

AINANTARBIFEITUYN

- nQUINElNIANUIALTDIEBITUNIMUAlTANENTFRa s TUIY
lnglidindnezdesdunisdearsiiouansmufndiuvianisilisamitu

Aatunsglviuinisiesetedinueaulatimvuaulevienisidaunnseny
dvnsisundsdasangrunesangnd'”’

mnadsnaisiluaauszna sl guanedianilee
mﬂ%’gﬁ?u%’msia%’gﬁﬁm@ dwdudonnasmslfauidvualaeanaenu
fasengrny  iflesnngmneuaztennasianandmmanszviusiodnsly
msdeanslaeisunlagaseleuliliissysnuieunsdeastoyaseulati
FousuiiuvosnimanudldsinemznisuansnauAndiu (Expression
of idea or opinion) MemsiieweUsuifiumederuBuminy usdmats
Yoyadu wu Foifiasds (Fact) e FsuuamensAuasesdvdisuuoeig
nuilaenndesivanmnisdearsieyaseulaivosdonaidiosdesenou
FeidlomtoyavanvansuasnaunausauAn LA daITiaTs

8.4 afiuTewmanalaLddnslsuy

[ 1 L4 d' 1 a aa v @ @ dld =] @

sananu e 5 11 ansisunudwduuserunianuiulu
doethe ludutiaslieiunemenandn 2 Usensveshelaugdvsiisuy
fasabull

106 Constitutional Court Decision 2010 Hun-Mad7, 23 August 2012.

Hamburg Commissioner for Data Protection and Freedom of Informa- 107
.tion (HMbBfDI), Ibid
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8.4.1 pruidenlessywin avsisulunisdeasiv “engnssy”
Teldudmanveshefidnduansisuudnillgtaauslunsnaiouly
Tfssyinudmiunsieansoaulatitu snnuuAnfideslosarudsum
AU “@19Inssu” ﬂa'n?wammﬁimmzﬁwiﬂgjawmwmaw%mm
Usgnnilingansie Tudsewseulay anufutieguudoauyfgiu

TIMINANTIEUAINULEIYARAITTINITARa1stneiAuSURAYaY

'
o a

(Accountability) Tnglind1usznavenvgnssuvionsevindsiiliuunzan
madeeaular mnudiulinvedyuuesi “mnlalldvifn Alisidend
msszydaau viselddondlunslinmedonie” manatasioulfifuss
Tuduvesmasginsngmnglinisssysmuiufeuluvresnsdoas ua
aALenu Wy fliusnaesetedinussuladiitmuaulovieifeatuns
srudmudlfon dagldusniemeideluil

- mnfiarsaneffiinluansgasniziiuldinmarednduin
ngranenilemUsdulildaudessulatssydmuiutadesyossuyyi

nAaUNLa %

defansannguminglnefifdnvaznisivuaioulunis
doasvostszruliidosdinmssysuaiiuldandegangrneiien
fulnsmunaudsdmaliussnaudliinsdmindouiiludnvazBoniutu
@yt (Prepaid, vise sruufntn) desiteyassydmuluameilou

Tazduazldaunsaldlnsdniavnuiedula

seiiulainngsuloud
azvioudswiAansiminindunsosninulaende (Wu tiedaiu

LazUsIUUIINAITABNITI19UT D01 INTTUT LG LN TANT ST UULALIEU

108 ACLU of Georgia v. Miller,977 F Supp 1228 (ND GA) (1997).

109 Wsagluiiten 6@essan 787 HWeuiitedunnin uduseniadanaiidila
Avualnwniededudldaulaensuiesndunistmuaminfungiiuinig
winaAndumngldusnisldindeyaszydmuluameifouidwaliliause
Tulnséniaumneiuld
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< - S| 110 ! a  a - a ! A £% b4
Juasesile) ™ udnsenuanslunisdeansinefisuny nanAsyanadedly
Poyaszysmilulanmenenin Weyatnsuszdiiusenvw) ieanunse

o A P v ¢ o P
yinnnsaeansiagltvaneavinsdnritule

- Tunsdinsnseyimesienvuaziiulsiiulouts “Yease” (Real
name) wazunsnsfEliUIsiATovedsaussulatiiuntsduldiu
Aty agveufauuosiidenlosnudsuuiudunseuiodsin
ngvanedu Ainseyimnsesulay Wu nmsana nduundssauneeula
Msmaenagdu MslwaddemnuiiliifAnanudemeundedoes
FoulnefauyigmuinanudsunanduioulviededeivinlhAsmgAnssu
SupsevieRiangvinesndn yuesiiaenedesiungranevieulouiees
%’gﬁa@uﬁﬂﬁﬁmﬁﬂﬁu “anudasndy” wnninaianlunisuansaudn
diudaunAiisluanizensn

Adeuuanudnnuiiladudunseludvesiues uidnazgn
farsaunludsanuduiudviowisudsufunginssusunsnedug
%anamimméwﬁumaLﬁm%uiﬁmiuﬁ’uuﬁﬁ’mmmﬂL?{ﬂ%ﬂﬂmuﬁiuwm il
uﬂﬂaﬁaﬁawaLﬁaqawﬂizaqﬁLﬁmLLamqmaﬂmﬁmLﬁuiuUizLﬁuﬁ “UpneAng”
MneiutannlussfuassusedaiFomidsensldlfiy
mnsRnnngranela finatsduey wivnnlidosimsedomangmne
faviinAuiadnggnlaufvsouiuAuAna1IuEs Judmalinisuan
mnuAniuasosasaziliAnanmiaiimaluansgiionin “wdanis

)111

Yo uiudIUlvg)” (Tyranny of the majority)'"! dwsuimeraverie

Taudadnsisuunimnldteasutetenungrunsna sxeleiuuas

& o = a I3 o ce = a 1

110 agiiulaannsn nany esueliluivledfiunguavesnisameidouduin

“ edasiunsthaululslunisnsgvifiangmune vseausiuas luguuuunna....”
SWNIRWeITelnn “dinulasndssmlaamzidou”  http://sim.nbtc.go.th/
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Abstract

Under the regime of National Council for Peace and Order
(NCPO) the prosecution under lese majeste law or Article 112 of the
Criminal Code was increasing severely. As a very sensitive issue in Thai
society, the lese majeste law was enforced more and create a worse
atmosphere of fear. The statistic show that most of the cases related

to online communication.

The first three highest penalty of lese majeste cases which has
been recorded related to online communication and Facebook
posting. The highest penalty was 60 years in prison, ruled by the
military court. When the offenses were committed online and the
content are still available online, many cases which occurred before
the coup were interpreted as a continuous crime and taken to the

military court.

In the era which internet and smart phone became a part
of some people’s daily life and the communication via technology
has no privacy, after considered the former lese majeste prosecutions,
there is a possibility that more people can lost their liberty under

this law.

Keyword : article 112, communication, technology
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Abstract

In the United States, the Freedom of Expression or Free Speech
has been strongly protect by the Constitution and the Supreme Court
of the United States. Free Speech is deemed the important tools as
the Free Market of Ideas to support the Democracy because this
fundamental principles will allow the people to access all information
and exchange their ideas and arguments and thus the people are
intelligent to make their own decisions based on the complete infor-
mation without any state’s interference. As a result, the state cannot

enact the law to limit Free Speech without the due process of law.

Freedom of Press is an example of Freedom of Expression
protected by the Constitution. The Press might get the protection to
criticize and distribute the different opinions to the society particu-
larly against or toward to the people who obtain their positions as
the “Public Figure,” for instance, the public officials who earn their
salaries form the taxation. The Public Figure, therefore, must be ex-
tremely tolerate to the criticism from the society and the press. The
criminal and civil charge based on criticism is therefore is very limited

and might be unacceptable in a rule-of-law democratic society.

However, the Free speech is relative rights and freedom. The
state might exercise the right to regulate it base on the potential state
interest with the narrow tailor means to accomplish the public inter-
est. In any circumstance, the regulation which directly or indirectly

limits the Free Speech will be unconstitutional except the state can
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explain the most vital interest of state is extremely required.

When compared those principles to the situation in Thailand,
it seems very different. Thailand will apply the defamation law and
Lese Majeste law to control and prohibit the criticism in all form. In
addition, the Court verdicts regarding about the defamation case
against the public officials, politicians and Judges are somewhat in-
consistent and even conflict with one another. Another issues regard-
ing the Free Speech is the alcohols advertisement, according to the
Thai law, the advertisement is very limited and almost impossible to
do it. For this reason, it might not be congruent with the Interna-
tional Covenant on Civil and Political Rights: ICCPR) of 1966 which
Thailand has approved and ratified since 1996.

This article will narrate the legal concepts and its exception
of Freedom of Expression protection between the United States and
Thailand. In addition, the comparison and differentiation between the
practices and court judgment of Public Figure criticism and public
officials will be narrated in some details to illustrate how far the Thai

legal concept needs to be improved in the future.

Keyword : law, United States, Thailand, Freedom of Expression
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1.1 #annAn1d1na International Covenant on Civil and Political
Rights: ICCPR
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AIUAALIAL (Freedom of expression) Linuanmsn 19 (2) nafe yana
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16 Tngesdnsanuseaned Ifesuiaiisdnlily Comment 7 34 %3
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[ a Qdy & & v & a Ao & A o
Wudnsaugiuiues lnenguinsuuazaesdudandndusuniimualy

wa a

Woulvuns 19 (3) wintiu egnslsfiny unvuaRnas1Tuasdaaniu

A

3

WINTFIUNTUTUGIER (strict tests) mrumanuvisnNuInTulasnandndiu

1 United Nations Human Rights, Office of the High Commissioner for Human
Rights, International Covenant on Civil and Political Rights, http://www.ohchr.
org/en/professionalinterest/pages/ccpr.aspx
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Australian Human Rights Commission, Background paper: Human rights in
cyberspace, 4 permissible limitations of the ICCPR right to freedom of expres-
sion, https://www.humanrights.gov.au/publications/background-paper-human-
rights-cyberspace/d-permissible-limitations-iccpr-right-freedom
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wnfiansandsunsydfiins 19 (1) wdr Sedlarudaaudn
nfn1analalianud 1Ay onisuaninuAniunazn1suanIoen
(Freedoms of opinion and expression) Inevhudiliadesialaq iosn
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(indispensable conditions for the full development of the person)’
uaroidussdusznaviinialullaludsen Tnsusenousudundnnsiiugu
Fndnuiudmiudinunaiusznsulne Tnaadamsenanasdunalnddy
Tunsuanidsudeanudaiuduildgnsiaumedsay Tasaws
nsuanseandenuAniy (expression) Ty deidusnsdduiidaasaly
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accountability) iinduidiuaield uazvheTian nénnssnannazihandans
Unlesdnsuasiainimuasusenvunasdiaulagdiusiy AnenITUNITans
UYWEYULATENUSTYYY Fuudn ndnn1sAuasesdnsuaziasninluainy
AnwiuuaznisuansauAniul ldonagnindnlaesy autsvuarilli
au30innInsaila 1 wiin359ed1971 Sgegisanunisaliiviunse
anunsnignidu (state of emergency) fina® mundnnisil §aldsuses
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UINN3519N13 108Lan1gnIsInINgINsavsouanInuAnfanIs Uy
Anseseniseenideadonss (public affairs and the right to vote) fevlu
m%’mxﬁ’]ﬁiysiawé’ﬂmiﬁmiaqﬁ il SgnmAzdesimuanguaneniely
fazdosdaaiulidviuaziasnmlunsuanivdsudeyatnasmensidios
seinUsznvu vseRtauladssie TillaudAguazluass lnaany

3 Human Rights Committee, International Covenant on Civil and Political Rights,
General Comment No.34, 12 September 2011, http://www2.ohchr.org/english/
bodies/hrc/docs/gc34.pdf

4 [d. Comment No.34 para.5
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Wedany sndatndvuywevuduiownannsmeunsdoyai s
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Fatunsdlvesemelne Fadunmfandnuazseniuamnusniiunundn
ICCPR tuusit w./.2539 10udu dosazsindlinissausuuazduasaasnim

5 Id. Para.20 egslsfinny SunalvedunfAniiezmusumslidunesidnfonisda
# Single Gateway sariinarliumsniuaumisuansanufnveslszasulnenss
TusAg Modern Radio - FM 100.5, *Taisn¥gu1agh Single Gateway iuudifiosnis
Anwideyarounniievhanudladiuied waanderlinied Sguiagmdndy
\swgRanAseAdviaweunsile “uil 2 ganau 2558” ooulat,
http://mcot-web.mcot.net/fm/1005content.php?id=560e1e02be047005fe
8b#4721.VharhfmgpBc

6 Id. Para.33-34
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(1) wansgsssuynuiluiufunIuIng 1
(The First Amendment)
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muvdn3gessuyaiiuAlufisnmas 1 (The First Amendment to the
U.S. Constitution) Aayeiiin fzantazdediifvuanguielag Tuns
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nnmneTesigUIatuIsTousesssTyviell Taefinnsanannion
yoangunetinesit Wumsnsngmnediesifnnisuaninufalaenss
(Content-based) niarduiitssnsdnszifoumsuansanudniiuilising

7 NIUANATOIAVBUAZIES NN NTENTNYRASTIN AT AYNANITEMINUTEINAINIY
Avswailloanaz@nsnieniadlas (International Covenant on Civil and Political
Rights: ICCPR) 2¢heaszdfey wazmunasiininy, osulail.

http://www.rlpd.go.th/rlpdnew/images/rlpd_1/International HR/2557/tran_
ICCPR-2.pdf

8 demdnlvginanienansUszneunisaeuivmdnnguansumvunasiainmly
nsuanseondenuAniivesidou lundngnsuiygiion ausdimans
uTIvedeUnus T Tmfeseaide Bos wansenuinm.5.udemsnyyinay
Aafeafunewinmes w.e. 2550 uavuloutsvesdy Auavsiadamlunisuansanu
AnLdiu” ?z'fﬂﬁ%auaﬁia;aaﬁ%laﬁ%ﬂ Uad elensiueaniedld lnganins ques,
fushsaaten Aiwa nAadatadl wazesiiu Bewatun, 2550
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WARIAMUAALU (Manner) Aaazasiaaaulaglifansanluilon wazain

a o A
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e
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ansgalisnT gausulnsguIaaunsavudlaiinisineunsdos
Taq videdimannlunisuansmnudniiuegainun Liesandosd
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Winlemundiud vielwadludunediun (Judu Wosannsuaniny
Aaiiu Jamudsmaweuninin uazdennudanamlilédunnudunsowi
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9 Steven L. Emauel, Constitutional Law, (Aspen Law & Business Publisher, 2003)
p. 445
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w3 lliieanagsase s Ininasiinme viednluiadlegliiindngiu
= Y @ =2 < 14 ' 2/ &
uansliuisnnudululauiamnSrety
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Hawu wunsfunugnandesmainan sgdlsinu Tuansgaudnity
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M liizdunuavnssaunssy Aaunssy wsensides wias
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\lown (Content-based) lnenssmagsgnazduivgulineuindungmung

10 John E. Nowak, Ronald D. Rotunda, Principle of Constitutional Law, (Thom-
son & West, 2004) pp.582-597

11 e neadadydl, 1w, Weessad 9.
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Tomavidomadonlsiunivszmmilunsidendomaidomfnanild mags
andalddfnvounvesingusrasingrineLayisnsiliassedainieun
\AuguAns (Overbreadth) Inengysnesianan envaxdiundyginaguieie
lsidmau (Vagueness) flaziodamdnigsssuyall fegnanu liffes
Adnausdraiisaefiasyiliiyyaudlale lidedldnafidensoniam
anuvne LR guneviederinuanan

n159nszideuisnisuansenndinaudn e19swunidunis
S1manziientu Time, Place way Manner %38 TMP @slagiialy
mMsuananuAnity liasgnindnlaenisvesynyn (License or Permit)
AounansoandsnuAniuls Buud azsudusdieds Feesdeadunsd
Framenzamazldag1asaia (Specifically and narrowly) &slunsel
fananenaagdesiinisldgafidend19seiinsz Yieg198svoadmiig

HSURAYOU
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Tunsdifinslfiasnmuanseondennudaisiuiu [uasiivszasu
vhlue1vazifald (Public Forum) mnguszasdazmuaunsidiadnm
fanana agsasiigatladn nsmugudanaazfsliAanaUslevidud gy
pgvasanraUsEmA (Significant governmental interest) Lag3sn1531n
iE@Enwdsnan asduiimeiiuinazuauiigalunisussg Tnguszasdes
na11 (Narrowly drawn to achieve a significant government interest)
uanantl npunaiFananIedesliunsinanslneduddunisuans
AnuAaLiy uedadlinadonlunisuansd@vduaziaSnmengnd (Alterna-
tive channels available) dmsuaniuisuagzdoindu Public Forum éun
anuiDeliUssanvulfdnlulile vie amnsadddldlaglifidenetu ud
dwduanuiadlifeu Public Forum liun anuiivie o1anuinads
Ssuaniontisauvesigiisiuialasvoussrufiagmeiuld Hudud
auwdu vie aouiinwns wdwavhns Sansdil Sgilsunalaeveu

o s

535UINVUNILIMRAVEIUNITUARIAUAR IneB1aEATUANYNNTIT]
WsNaLganeLe liUTIa ngUssaiAuassy uis§asrollvasmliuseunau
louanannudniiuvasnuegie azuliindnsvesuszanaulunisuans
a = L A P PRV P
ANNARzTiINNluNuas sz asazanastuiuivlleiugunasn s
Tnatanzluagauivsesranuinaitoiluaaunislngunionanuinm

Fagnanslevsiuamne Gvuasiainmasnanizgnaninadluaunseis

lyfidnsuuae

@) mslfiaEamvasdautasulunisiningiasalnisufinnu
YOI MTUNNT]

luansgowsniiu nslinuAuasednsuaziadsnmaastiaenay
wazdontarulunsidansuInsssia waznssuiunaisainaiasy
fodunannisdfyazdesiuanuduases lunsdndiinnudemeiotu
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MnnsuansauAaiity yanaiil e1veilosiosendndevmeduls
nnmansevhazdindenan uddlanddudmihiivesss (Public official)
wieiluupnaans1sae (Public fisure) gauauisagnininyiansalls
nsfles¥osnd uazmsilaviazanunsaasuugadls axdosiigauilsinguans
awdaiuiunsuiindessdinaradudia vie fwgRiniseliandlidiu
Jfiamuniiaziasnisfumaingss (Reckless disregard) Tndudfiaviolyl
a9 franansasnfunsld el lunislesed Wwihiisgernassesiigati
finmsudsloifanisluudunfomavy wifddimaauedomnududuii
Jefoldiilamuiidmihfvesideme Saarannsafiesiesdeutary
vidofinniAansalld mslidvdidmihiivessglunisiiesdesdemarunie
Usgrnvu Feiinegiaunn nanlagagy uwdamll dmiunisduases
s nlunisuansauAnmusssIINYY 11951 1 WrassIINyey
ansgeusniutludiududy Fudlissnseiinislag dezdunissiie
s wlunisuansaaAaiy vieleainlunisiaueynasvesdoans
ey viieAvsuaziainmuesszvvilunsnunguiiielfiuyuiuvie
Usevislneduf sudansiudfosdndiudetsuianiofunadiisgua
whlatlymeanudiensoureinues nstlesdosdeinarunsiauetn wde
fadnnna vieimndinsainsuimsssaaneidslonanseild Tned
ARUIIINgIUdATY tawn New York Times Co. v. Sullivan Tul a./.1964
Fraznanlungazidonsold

(5) f29819AMNNINEITLNYITDINUNITINALEIAINTUNS
LANIDDNTIAINUAALIAY

ANTANYINUINTNITINAALET AN UNITLARIAINAALAUSAT Y
ARTORGIY

nsalusn Yeruvesiglunisluvanet meensein guilaags
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losuilaiiomnislavaneiasiosnidsiaign wag AN Finedgn
malatemtnssninmalselerinsgonstaasiainnlunisuaniniu@n
wiuiuraUselerivesussrvuniagldsudeyatasnnaueg 9T Uiy
wan wiwidediinvesssiudasdedgsssuye Weswnduunsnisiining
a ! [ o @ v o ! . e .

YNWNUNNURINANUINTUBALANEAFIU (Virginia Pharmacy Board v.
Virginia Consumer Council, 425 U.S. 748 (1976)) 3snsia3gossuyasng
1 AuAluiinfuveansgasn

nsdlfiaes MsAsguyanalaq nswmeunsienaislag dadl
Snvazaznelfiinanuliasuidoudes nsdlil deudoindunissrinly
emnvesdesritazmeunsine (Cohen v. California, 403 U.S. 15 (1971))
%38 UNYMINY Federal Espionage Act of 1971 lavinufilviumaalanseii
nstarIINIsEeNIINENMEIMS Wien1snsevinislag fideliAnainy
Livssndfndvdedeflsnasin nsistasynludnvasiivihlissuvu
Wi mseenmnenasiiioluinamsuiuyssmadulutiasasilan
aded 1 thildignfesmneauudgnivnudniued deufiodndumsdta
anmduideunanidemiingilu ( Debs v. U.S, 249 USS. 211 (1919) )
o lilveurmesTINYY MIUNINSFIU Strict Scrutiny standard

nsdifiany nsdifisgldmuadernuiildsaussynielminde s Tu
vaefitudsnsuduumaanssaziu nsdildldidmidostunssita
i@ nmlunsuansanudaiiulaenss esguiimalilunisnsaaevedon
aguanAnsannsaiiidu Content-based 49y $53senadnseidounisld
@3nmsanale (Kovacs v. Cooper, 336 U.S. 77 (1949))

add Ady v ] a o s o
NIUNE nIalnSgruuandeluudl Ineilingussasanagsnwinig
azornvestiuiaslagianuiannnsd deRudingns 8199sied0
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Tn3goTsuyy wmsznuigsssuyy winldiinafenTiussvsulald
wsnwaananaiae Wusiu ( Schneider v. State, 308 U.S. 147 (1939) )

N3N MFININEINTIMTTIvessy Susiudeimnwdela
v A I = 1 A I .
SuRusauaINBUsE MY daudeiluunmaansisae (public figure)
$599l199sUalAlnuneeg WeunsIEaReAIRINa1ININEINTal
sudunisnsznunszifiousad1minfivessgnind1nujusauiie
#15130uvu (RA.V. v. St. Paul, 505 U.S. 377 (1992), New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) )

nadifiun nsdinisuansannuiunszniudviefiufiansisas
Tumf Metromedia, Inc., v. San Diego, 435 U.S. 490 (1981) Favinuiilviil
mMamsunIieUszmatoyarimslag vuituivienszmuasisns il
mslawanynamsdn Buusidumsussmaieaiugamat viie anmeinia
"84 vienmiingyuneimuneygyali mafininwiinguanedingt
Taresgssuyny wezsshifdunefiazidenvdoivualsindesrlaais
wUsznAvuiiuiianssaevdel madendiifiniedeunnsgiulion

[

nseylel Sgazsesnmvuateinurssliuiilagauenia

nsaiiida msvnudetheysyinsdelunmsdifneininlunisuans
arwAnuty Wunsdfiiuduiuisdndessosauyny dudy afidieds
Boos v. Barry, 485 U.S. 312 (1988) 675& District of Columbia lﬁmsmgwma
nuililinsuansdhevsedydnuallag Tussey 500 a1 vesan unwlae
iles1sa3nyligednAesuasysnnnsvesdginemnd mzmsuansiions
nameazthudinuindeativesasisasld magsgaldlinimsgiu
Strict Scrutiny Tun13n529d0UITN15MIUANYDIST UazLiud ﬂg‘wmam
namiudnsesgaITHYY LLm']maU%T,asnumﬁwmammﬂmmaaumua'mzu
oehsBagnmfiony uwiisnsdu Wl duismsfufiaalunsussg ingusvase
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fanann mindguszasdazmuaunsnseviila Ansenudeifsdnivessy
aUsza fagdearmundnungnansevindidauds wu nsnsevhidunis
Y319 Ty AeliiAnndunse vie mslaafinaw dsdedilidnsiesgassuyay
s

nsalflula magegauosanigowsini ledvunndninaeiidy
vssiagrudAgienlii flienmaeimuevdeiinsufiaiuanddleg
Tnudselenifudninenils wiledndhewids lunsdffanaudiuunnes
fu luussdiudentu waglienveeiidermualividevudndenilslduans
asAahiludssiuiu wu luail Consolidated Edison v. Public Serv.
Commission, 447 U.S. 530 (1980) Faiflunsdifinalddavinsillif New York
Public Service Commission &sfilvinsaniiesludseifiufenfuusslowd
Mnmsilssnundanuiedes Wesndgsrmyainudunsosnu@n
duiwanmauazUssiuanuAniiuiionanylssunisanifissanndanslénn
Uszihu

st nsdanisieatudesiineliAnanundeads (Hate
Speech) wannsly Aesglioadianievhunansaufaiilag dud
wiltiifiornavadnsenusEnlsifmelaviily Sudonnandsiindduden
wutuenuliifonelaludond maun 37 ueld uirmasznsandeuny
UINTFIU strict scrutiny ety vinfivawafidndudenalunisimunlng
N0 IE NS UNSNIET T Enwals Hate speech waziduenfaniznay
p81998use $Renvarnssiild sudafiulnwnserguduniauild
desmnmaiianemeengiudunsifidlnemsznisnsgdi (conduct)
lafldinsnzmsuansaudniiy (speech) T RAV. v. City of St. Paul,
505 U.S. 377 (1992), Wisconsin v. Mitchell, 508 U.S. 476 (1993) )
Tngiannziloineundngrududiuldinnsnszyimsdsnan wu nswnlsl
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mMauilinguszasdileotugvievinlvinguduvnandr’gdesunisnszsi
sanaale (Virginia v. Black, 123 S.Ct. 1536 (2003)) Guusdesriu ties
wAIWINYI95al 39 01vvbAnAuliunianela (offensive words)
whttu lalldreliAnnisnssiduguusafndusie Spuialienanesiavie
Frumsuansnuiiutanaild uus msnandessinaazaisandn
luRukAuwisESnIEINUAAA (substantial privacy interest) AuLfiu

NIANGY N13AIUANNITIHEUNSIUNTAMAToeTaNdUnTsE
o =] 2 Y A& A .
AL oRDIANMIBIEITY Lilazdoldu speech 139 expressive conduct
SguraanunsamIuAuladueand speech MU W NSRiFEVTRNUNELNT
Aliwnzaunisdoasuias (indecency in media) Fnawiudi 55ileue
nIsvndtunisiiaEiamdings Tdniswewnsniansiad ngy
39 NNADAITUIAYUIUS FIUDY T2UUINTANA TzUULATVIEADNNUADS
way Buwesiinme fegrawy luaR FCC v. Pacifica Foundation, 438
U.S. 726 (1978) @agsniiusienisidiesdmvienuae uaziaiuineives
e tuduln Fuck, cocksucker, cunt $339919zlUmIuAY
wagiulddamadanaale walilinisUeaniinedsnany deenavely
105571UlUNINTIREOURENUNTU (Strict Scrutiny) 39NN VINVBITTUY

v Y = ' Aa o v o o o

yaunlesgsssuyavseld Tnsmniglunsalnsglaligiuialunisdndia
content-based TutAS0U18 NN PoURILMOSLAaT UMD fiDgaey
luaf Sable Communications, Inc. v. FCC, 492 U.S. 115 (1989) @3eagy
galafinnnyIIngraneNivualneeIyIdmnsunIsNsey “nsainng
a A A Y] a a ' YL ~
#0@15NNLINUNANIDAIUNDUIRNS NI blmuNzauN1alnsAnAlaedl
Trgusrasalumen1sm” NTnsesssuyey wiszasdningrinefinga
WBNUL AL NTUS AT UNARNIUNIINTANS LAgLRNIZN1SKNDIUINNg
Tngifnuazlenivy JemaniunesindulssloniidAyvesigusisnisn
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nanlimunzaumsgldlyiinandesiantunisussadmunedng g
Spdalimnadendulunisdndanisnfauinisdenan lnenseuaunism
wialulad waznstiszRuiuuinsivnldannsadntale Wusu

dmsunsmeuninineunsuiodenaneluszuy cable tv i
maazld Strict scruting Tunsasaaeuiinguanefivinudlyiinisneuns
Ingiddnwazdaeaunane (sexually-explicit material) snviundanandn
ﬁ?u%auﬁaa%gﬁﬁmé@ﬁalﬂ (U.S. v. Playboy Entertainment Group, Inc.,
529 U.S. 803 (2000), Denver Area Educational Telecommunications
Consortium v. FCC, 518 U.S. 727 (1996) ) nsdilil f59sdeddiBnisfiun
fign waglngunfaziunimaseunsmaingnsvimidnd esanluszuy
ety fusznoufamsimaluladlunsUnfuilfgfuuinsaunn
dnsumld mndliusnisvszasdinudu wu Fliuiniseaasudslilv
Uimsdatunsdnds Block) ¢ uenandl fsdsanunsomuaumWELNS

Adldmnnzanlunadumesiia (ndecency on the Intemet) lasne

nsafidude nisweunsdoyanisdumesidavselanluiues

b D

Ussyyunardoinavudouiiainim uwaylasuauAuasesasanludnune
WUREITUNITEUBY1IEIINIINTIFORNN Na1IRD A18ILATIRABUIN
nsdiaadnmifu Wunissidalusuiiden (content-based) videlsl
mndumssiaainmlusuien agfesinuuassiu Strict scrutiny
LIULS miLauaszmm3‘1fuL?'1'm%’aﬂﬁui’mqamﬂa‘mmi Fefsunaanisoiin
I¥nsnguunefi3andy Communication Decency Act (CDA) &
ilemuaumaneuns ingilimnzalussuunonfiunesuazdumesiin
uazdinsufludiudieWaonadesiundndueseaainmlunisuansesn
Afunsesdnsveslnglunisdringaruneuiaisfenanlduinningn
Dusiu
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Tunansaiudny vndeansinavuldmewnsdorula o udanel
Nanansenuseyarala Magegalaidadydn ansvesilsiseduudeuld
fumsAuRTeaLil yndeaTInavUNsEYMSTIRAN g eussEea
Hudesmitlilifumiuduasesannudnigsssuyn First Amendment $5
gouannsalingn Fair Doctrine lumslalilueygaundemavuluns
Usgnauiansls laewdnns Fair Doctrine léivusliideansinasuaziios
ldnanialunisiauev1ias Iay Federal Communication Commission
(FCQ) asnsaeauaumsTinwilueg (Adult language) usfaglaifiaduanun
911975 (obscene) uidudosfmeruae (indecent) wawdslifsdudionu
dourfineliAnn3thy (Fighting words) LiteduasesUsglevivoasnnvy
9 (FCCv. Pacifica Foundation, 1978)

nsdlfiduses FoodgosduadauliAnauguuss vionseiin
Aanguue magegaldnmdnnisdifnyin szdeadudyaiinelsifa
NTUAII9RYNTALDY (Clear and present danger) MIUTEAINNING
Abrams v. United States (1919) siaanilnsvensaumannisaang1ily
AR Brandenburg v. Ohio (1969) lvgousiad lnefimuainsguialionsay
vudliiinnsuanseandsnnuAndiunserfiosdyelunsatuayuliing
nsgshmsfineruuusslalunnnsdl uusinsedsnanazinalagnsd
nelmAnidunstiuardmaliiAanisnssrmuiuldeg o
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daufl 2 nsdlAlagruneliunIsInInyIaTalynnaaIsITae:
Ansgawsni nuuszmealng

2.1 MFININYINTA! YARAAISIT0UVIUTLINAANSFRLITNN

ARUTININg AR AB New York Times Co. v. Sullivan Tudl
A.A.1964 AMuuAANNALAEINUNTININEITalYARRaTS1Sae (public

a

officials or public figure) ** Toelunid tﬁmmi“uaﬂ Montgomery Police
Department Tusg Alabama laflesnilsdediud New York Times Tuaiu
ﬂ@gwwﬁuﬂizmmﬁgnLaummLﬁ'mﬁ"umﬁlﬁaﬂﬂ,ﬁﬁ’ﬁ@iawﬁaﬁmmﬁﬂ
W5 mageanldfinnsandn Sgdnduasdedinnuduasowuvan
First Amendment msvudearsinasuinindinsalidmiifivesss
Fanseilalldl wszavmilousungyaneiieiuanusiunauiedy (Sedition
Act of 1798) MAsviuAnsaisesunBud Jeazdndendnigssuys

Aaasan Flamvuanannisaidays 17 deil

Usen1sil 1 Winthivesigaedesgniningiasalld wagmin
WINNNYeesTaTHoasunANdEMIY 31NN1INTEYINNIINTUYTEUMTY
v I N aa ca ¢ awva Y oA v o = Y
gaandunsaliinindiansalnsufuining Feasdeslifendesiu

wlevienalulunisusmsigia

Usen1sil 2 landezdnisenisfigadintenuideutasunany
¥ I3 =3
27 UULIN

Usen159 3 Tanddesfigatiindeniavunssinnismenundisne
(malice) vaneAudn fwauldanulideme s N3deiaasaiu

12 Id. at 656
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Usznsfl 4 nnsfigavveslandaiuesdusznoy 1-3 9zdos
H1UNM531U Clear and Convincing Test A9 @N31u1ATFINIUARLNS
Idrensfadminneundngiunagnislaniudesnisenisiigey
(preponderance test) usaglifiswuinusaainasdy (proof beyond

reasonable doubt)

nsidedu uenanasnefsinssnsvdedvihiivesss (Public
officials) W& favaneds yarasssumliuansmuduyanaasisy
(Public fisure) Faflaonuzitddey ”Lai'h%uamgmzﬁ?ué"sammm ERIRET
unumddnlunsudlaymvierauemsendsasisar Jelsvanvuinly
Fodontoldsusninaiiuly (Persuasive power and influence) Jsrale
anaulilunanend Wy Gertz v. Robert Welch, Inc. (1974) wag Hustler
Magazine v. Falwell (1988) {Jusu yanawmeanil mnUszasdazilesaiiay
foaufURAnunannaalunG New York Times v. Sullivan mewufiu

2.2 1153NIn¥150l yARaaIsITaIzYasUTEnAlng: nIalin
nsiilaauasdnsnvnis

Tusnaunifidnisanivmsuafiaslunisunasesssmeady
wuluanedaglu dusesniAnesnyvIANaIUSsUToswiand (Aav.)
Iusgmanansatuiiiinaidunsiudomsmnavuinindinsaidguna
W Usnanaingyanedunsfin atudl 97 wazatuil 103/2557 Useneu
fda Aavdl 3/2558 LilomuauTi ALY IENTLAENITININEATA]
YosasIIATY lsuiuininzdavideudsiunimannaszuinsUsemai
Ienanaluudludiuusn saufednuazudaiuunns) 4 uiasgsssuyaumany
91013nslne @Tuihngm) wnsdnay 2557 fe TefiTouazliveriin
nanlusgaziden
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Ly

dusuluriaszesinanunity Usewalne insys1vduafoanns

g7

fnasedunrmiuaziiunisussneufenisingnssneides Inglnsviad
wazfamsinsauAy w.A.2553 lumsiansaneenluaugndsenauns
doaanavunazeensuilousine Miedesiunisusznoufants uenan
s Wsrmnangmneeguiuaiesdiolumsnuaunsuansoondsni
Aniitu Fsenaazdodunsviiuuszanveunguine ldiasdunms 112
1791 326 wazane1 328 dwiulunsdifidunsviiuussamypeaialy
finsgvimaviiuysznmenaaslaifieaiuinvne g LAY NINANANL 50
figelladn Wumsuansawdaiiulaegaie iledesfiunuveusssy
dosrunieuniesdliids vienszvinisluguzidminauiiufdfnig
muvind wagnsevinnsivusheanuidusssmiemsdiiunsudsinge
arunusssuFeamssidunssulawelumanionmsUssyu smuniounng
329 usienagnilanamannistiin iuiilionstosniuanusulinnumn g
329 fananfunisnseiiafgafunsmiunssusIaYIynm amtde
Usgaiang)nungeey) unst 112 (ﬁwﬁwmwﬁmﬁ 51/2503)

nnMsAnyImUIARiTnwIvesmayisssudilisuadundnnng
TEMINNEITaluARaaIsITae Lakd 1nn1sdies uasd1swnsun
i fegradu Tunsdvednsenis wa.n.e.d. fesdesdemiavuiingrim
3y Onawa esnnifunisiauermudnfifeafungAnssuliivne
anfufFornmiauasiiuzinioutningnddisedase Yatensujiin
wihdl nsdlifunissenumudeianss Snt wane. 4 Wudhswnsi
fiunmsgedussmvunazdesavuanmnsainnginsailddeenies
drBnnsavidadunsdedin wu.ns. oHestosdomarufiweuwnsgniansii
AszvhnsiiulsEIMnT 100 Af uadinisanaseenAuiuneudsliied

13 w@ﬁaéaatﬂﬁi6)wqwnWﬂMZSSYquﬁsﬁﬁuaﬂﬁaqUﬂ.@%ﬁﬂﬂiuﬁuﬁﬂﬁuﬁwﬁ
1na1. saulatl. http://www.dailynews.co.th/crime/235539
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UsIingIuIImavzAndunnaddls

Tunsiitnnadesty ffeghaensd wu wwan wihnades
InnAnsaiuenguusdingfnssudendslunisaiosssu densdnig
Usgquiuingsiaaessioasdlulsausilnsddud dsassnwuilddunsiu
anvsuildlaindunisinasesssulu@edanudmaiansandndunshivalu
N3UIMS5ENa edendunmsinsalmeladusssu Ainnwaniles” s
fansdin e avngdsaiuvssesunendgued Ieliduntunidomanuy
UBII W399 9. endunnmssiuriilsssunsuivesUssnalneg
vl we a gnitestedlumnsinguniiudszavlasnislavan wsenagnn
fimnwenilos Inglimguainiusiisain v, Wuyarsmssaziadasle
danFudummnenaiiies fswnavihilunsuimsussna Fadudu
Fodldunismsraeugeninnnsguvesyaranily Msnszives e 4.
Junsivn wazuansnnudndiulaeanin snasddiiaaiagiunii
Uszam © Turnigd Tumaneafnisinndinsaliguaniouneniguuns
ndusimslindnassnsfiunnsstunagsandiuansisiuluannsdusnien
AI9EUIIE WY NIRWIY 9. LAUTIATENA1IMIUIENITUUAT 118N
Sguue3 lednrnenisanefnivensesamnuesuliweRnunenssuues was
Fesidsvanau 7 e Aafinnnwadleune 1. Tngldseasengn daunid

14 fndnmewgyinssy ginnsesulall 18)maau (2547 ‘wivy’ ainnseid 25 a1y
I8 wasiAns  eoulau http://www.manager.co.th/Crime/ViewNews.
aspx?News|D=9470000068799

15 lnesgeoulau (27 wweu 2558) n1sles : mavniles ‘dadny’ wiuuszanm ‘B
dnwal’ af 2.5 Isagud, oaulail http://www.thairath.co.th/content/495476

16 ufvueeulat, (8 nanaw 2558), mafmenilesgiym'viiu'ush ssniluyses s ud
¥ Ayulneaasn-onedn'ide" eeulatl http://www.matichon.co.th/news_detail.
php?newsid=1444293064

A a aa

17 Inesgosula, (28 uns1Au 2558) ‘ans’3n fadan 2 U Adviiu‘edans’ lise
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we . a.d. nysalszsled narvednuensguues lunstluoainisal
TinuzSguunTaisafnuIenSTuLATaI0aNNI T USMSUTEWALULEELE
wazeafnuIansguunIRInavidamilouloundudislile ® wsensdl
we v, na1n 1 wie U. mdumineeuiiiladnieaulussusuiinga 1y
WINANET AafitAsIziiiuI wie U. Wudhnisidles wazuiy v. Inng
Fnsalludnunzdadinin Fadumsivademudusssulifirnuingu
viuUszam®

a fa < S va
2.3 N1FININWITEU qﬂﬂamsqsmmawszmﬂwaz NIURNNING

mnzlieuiisuiunmsinndinsaliivinusuiemnainnns
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ABSTRACT

This research aimed to study the role of law that manages
the problems on land use, specifically in land reform area around
University of Phayao. To explain the reasons of the change of land
use and the role of law which creates guideline concerning land use
due to the growth of the University and explain the relationship
between law and behavior patterns of people in this area. This study
uses the data from interviews of households who manage the

dormitory in the area and documents related research.

This research finds the solution still bases on the status of the
reservation as land reform as the provision according to the law.
The main solution is to strengthen the law enforcement of areas for
residence and business to support the reform of agricultural land. The
solution use to encourage and promote the direction of development

rather than to strictly control the land use.

Keyword : law, University of Phayao, land
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