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Historical Legacy and the Construction of Judicial
Activism in Thai State

Saichol Satayanurak®

Abstract

Development of “judicial activism” gradually constructs from
ideological culture in the extensive time. In the dictatorship era in
which the middle class has less bargaining and examining power, so
that they want to have “good people” hold the power and employ
the “virtue” controlling the government. At the same time, they at-
tempt to bestow such power to the monarch “asking for the monar-
chical prestige” to resolve the crisis when abuse of power arises. For
this reason, the middle class requires “Constitutional Monarchical

Democracy.”

Such political ideological culture relates to the idea of “the

people are not ready for democracy”; “the politicians are bad and

incompetent”; and “political parties are still weak.” When the gov-

2 Professor, Department of History, Faculty of Humanities, Chiangmai University
50200 E-mail: saicholnid@hotmail.com
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[

ernment leader is not a “cood people” therefore the Thais cannot
rely on the Parliamentary System. Hence, they have to “asking for
monarchical prestige” from the King who has the royal activities and
influential ideology of royalism as “National Father” in which they
have faith. Accordingly, construction and reproduction of “Thai gov-
ernance” and “Thai democracy” have developed to “Constitutional
Monarchical Democracy” and lead to legitimize political role of the
monarch. In the mid of 2530s, many groups, include liberal scholars,
prioritized the monarchy’s role to cure the political crisis. This type

movement reassures “the prerogative” and increasingly inspire many

people to rely on “monarchical prestige.”

In the late 2540s, this traditional culture of such idea and re-
production of several significance -- include the fear of "Thaksinomics"
signifying various words, namely “evil monetary” or “bad politicians”
which will destroy “Thai Nation” and “Constitutional Monarchical
Democracy” —is an important factor to shape “judicial activism” and
to pursue the judiciary perform the role for the monarch in politics.
However, the middle class and grassroots perceive this formation as
the power preservation of the “aristocrats” and “double standard.”
Hence, there is a clash between ideological culture and parallel think-

ing as critical features of the political conflicts since.

Keywords: judicial activism, ideological culture
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Abstract

The analysis of “when the judiciary rules the land” can fulfill
the changing of cultural politics which relates to the elite groups in
Thai society. Even though the expansion of judicial powers into core
politics occurs in many countries but the construction of “judicial
activism” depends on the social context. Judicial activism in Thai
society has been constructed from political culture and political con-

ditions in power competing of Thai elite groups.
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Judicialization of Politics

Somchai Preechasinlapakun®

Abstract

Since World War I, there is a significant change on the role of
the judicial power. Postwar constitutions recognize the establishment
of special constitutional courts to safeguard the constitutional rights.
Constitutional court jurisdiction expands extensively including the
people’s rights, environmental protection and political conflict. This

incident is widely known as “judicialization of politics”.

The expansion of the judicial power leads to the conceptual
question and the “de facto” effect. Concept of judicialization of
politics is different from the idea of separation of powers in which the
role of judiciary limits to legal problem. But the concept of judicializa-
tion of politics advocates the role of the judicial powers. However,
there are many studies suggests that the role of judiciary not only

create the positive but also the negative effect in the politics.

Keyword: judicialization of the politics, role of judiciary

2 Associate Professor, Faculty of Law, Chiangmai University 50200.
E-mail: ajarnlek@hotmail.com
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lun1s¥vieteinmiingidesiusgossuyy Falaeiluualsesssuysy

wvad o v o &

st uuniygAndinuaanuduiusseninsan1dunneg nensiies

A7}

v v ¢

FwanuduiussEniyaratazaa tunisnisiedulszinubes

16  Bjorn Dressel , Op. cit., p. 4

WonamsWulkadluudutu | 93



Avdiasnnszninayana nauYy Aumienusy Jeihbivssiiudedinm
Mpgfuigessuugdnazlianudunisdesegaus agslsinu Tuuig
Uszinanlifimasgsssuyaydandudunisenis Wi ansgonsn uauim

2 v 2 o =3 14 a o D aa o 2 v a
Wusu aagendnazilussdnsiimiilun1sidadeUsziaudaiinim

Mdenfusgassuy fatu unumludnuazvsansiisadiwainshanse

Y
o

Usngilaruanidadevetesdansaanandlaiguiu
el unumvesenainstudenisdesiulagniiansandiaunse
=4 v 1 Y < v &
weniulaeguaudalulsziiudwa Ul

[ (3

1) grirnungunaivszsdlee (Lord of Democracy)

@

Tudusanssed 21 1Wudu nsdleadisgainisusingegia
wudnlunszuiunisvesnisidenss dee1adenindu “ngunasiaes
Uszysulme” (the law of democracy) Tnerenainistadiunuinluns
adeuseinuneg MNeaiunsidenas Wi N1sLUIaEanss N15usaa
Ruatuayunssanisilies nslavanmidesensinlseninanisdenss
nsitadefwanienguunevsanisidenas Wudu drenainislurane
Useinalasusesiazanansvanssanisillesaziadasiuidondsluiig

‘NI 1 U Y v a ‘§j
NATIUNEILLN AnasgesTuunlu 25 Usewa tadandunuimlunistivonn
AUIARNIINTHIDIB IR Tl ulaRLA UK 1UNTEUIUNITRBADBY
(impeachment)” fauenasgsssuunysadaladninnisaseiunly
afe 3 99 Uss1uBUA Boris Yeltsin vaugiimagevadlaaauiy Suses
n1suflusgessuygiuaerinunisassvainsdondeead minsgdu
atfed 2 suduwaliuses1unSud Alvaro Uribe anunsaasatinsuazlasu

P & 3 v a
nsdenaaduaion 2

17 Ran Hirschl, Op. cit., , p. 729
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o w a %

unumvesenainstunisidendafiddgydnsunisianisidu

o

=

{AfadeiRenfunaveamadendasedund Tudma a.e. 2006 Fagies
dnnatududevuzved Romano Prodi willatinnisidlasdigudn Silvio
Berlusconi feazkuLiinafiulszann 25,000 Eee Tudindlndnsfos
ualudaintuatrannlumaiienis (Mexico’s Federal Electoral Court)
Tu a.a. 2006 maldnAulidesedomnisyasalumadeniindedivie
wilunsidenannly fsadwhliinnisdleshernannsasssumis
UsesnunBuiteazuuunsidendefinientdudadios 0.6 Wesdud nadl
n1ssedludumaszninadatinsuszsiunduiiansdy George Bush waz
Al Gore Tun1sBeruntsUsesuduuisansgosn Aderdumenaisu
wtanUsznan (idiosyncratic moment) Tuusgiimanismadovainisiles

%gﬁ'ismézy@qm%mﬁw (comparative constitutional politics)™®

a

2) wnansvesaaIiuIINNSIABNAY (Core Executive Prerogatives)

= 1 L a 1'% A o

fungehenainsiafiunumiatuegsddgdnaume 81u19%

o

aa o 0%

wordulend@n’ (prerogative) vosdaudmsuazdetAvygR langeeg
gelunisandunisaiuauduiusseninlsesme AuiuADIsTLaY
UlHUIBAIUNITAR

ANRE4UBLAUIAT (The Supreme Court of Canada) laufjiasvian
nsiestoantisslunienisidles (the political question doctrine)”” ane
MRIINNITUTENIALEITUYUIILAUIATIAIEENSUAZIES AN A.A. 1982

18 Qi?ﬂﬁztﬁﬂﬂiéﬂu Richard Hasen, A Critical Guide to Bush v. Gore Scholarship,
Annual Review of Political Science volume 7 (2004) pp. 297-313

19 dwdumsansvemdnnisteanidedlunensifleduansgoin gsieaziden
Tu Mark Tushnet, Law and Prudence in the Law of Justiciability: The
Transformation and Disappearance of the Political Question Doctrine, 80 N.C.
Law Review (2002) 1203
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(Canadian Charter of Rights and Freedom) ludiininindaduussiingu
10113lumR Operation Dismantle v The Queen alaitdadyan

[ 1 =

“grluanfananiiiuseiuinnisnseyihvesheusmsvisedne
TRvyaRdnazdindeigsssuyayiseld manvzduinoudony
fananlnglifesandeaneaen1anisiiowsInudaugs...
Foanifoaisfusssurfivesulouviemenmsdiewdeulouis
AaUssinAaunsalirneuaggneadlalagea (Disputes
of a political or foreign policy nature may be properly

cognizable by the court)”?

N15319UNUIMvesAIaludnyuzuidinliaiagevesiauing
nanelluesAnsfitlunumddglunsdvialulssinulamenes Judus
auIARYBINAsEATUA (Quebec) TUAmlautamugunMYaIsTUIa

A1aSgoTTYAYessale (Russian Constitutional Court) luad
Chechnya l#5uf3asasiheduluant Duma edsrmansdemueudie
$goITYRIBINTEIIVIMLA (decree) YosUszs1uBUATAlsinesnTaTe
dnlluuiives Chechnya gimawidssinannldusuiinisshssine
anududunilduiieartulaziennmesiadedundniivrufiasarndu
Llsvasnisiunennasiniinenislunasglag

s unsnuealulssiauvesulevnenisnisaaaiazuleuie
é’mmmimqﬁuﬁﬂu%ﬂﬁyuﬁwﬁﬂumamewmmﬁuaqsJww;mmi
A18335331Ue8IN13 (Hungarian Constitutional Court) ladndund
Austerity Package Decisions 1995 tasnidnunUyeld 26 Uo vesunugniau

WﬂﬂLﬂ’i‘iﬂgﬁﬁl (26 provisions of a comprehensive economic emergency

20 Operation Dismantle v. The Queen, (1985) 1 S.C.R. 441
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plan) enannisudnduresizuia Tnsigunadesanannnenisuinga
sudsEanasIuILNAALAE AT LA LLW@L@WNMW@%%
agiin1saanausulszanansidanenenulseiudsay n1sanediugy
n1sfnwIkazaIsIINgy wineaeundyiun1slawgaainunuimveddie
AaINs ‘U‘Vl‘U’Wl‘U@\‘irilWEJG!aﬂﬂ’lﬂu‘LJIEJUWEJLﬁi‘lﬂgﬁﬁ]i%ﬁuuﬁﬂ’]ﬂlﬂmﬁl
Ausingludseimaesiauiuiwuiy lnemagwetonsauiul (Supreme
Court of Argentina) laguguauveumiesgsssuygluuleusvessyuia
fFenin pesification plan (Msfmusanaiulsvesesiaufuuuumed
fluanaliuneanIsvedanigewsni)

unumvasdienainisiuiiuineeaiduendnsveswiausmsuas
theffvygplaiintusgrauiuladn valusunisaiduulougasuseime
WleuI8N13ARY MI9ANNAUABIST Baauisausingiuliiiesluniuy
Y9N0 I puleUIgURITFUIALYINUY N153TadeTANTe Ul
SgorTnynyvanlsuIevEauNLIUN AT NiludiumilenBuduin
themannsiisnnslunstnnUssinudagmimail deandedluussnuman
& 2 & A N vy o § v < & A aa o '
tpgiduiunninsdelagnyilinangidudssiaungnitdadelagde

I 1 3 . v v o ' v a
nanIsta og13lsfiniy Ran Hirschl lasstedunainuliiienainisasd
unuluuleueneasegna wisnuidhenainisdnsiianglunloue
Nedanu N13NTEIYANNTIAAENITNYINT (courts have remained
passive with respect to social policy and redistribution of wealth
and resources)” lagd1ggainisdluluglunansussinaliwaly
LARIUNUIMNALYIIAAMUATINTN WIS 09099A N AT TUR U Y
tudau (distributive justice) Wy nisaseaNnumtisulun1snszaney

21 915l Ran Hirschl, Op. cit., , p. 731
22 Ran Hirschl, Op. cit., p. 732

WonamsWulkadluudutu | 97



el msvdaauenau vieavsiiugIurenIsisedin deUsziuam
NG LméwﬁﬁaqﬂwsﬂwsLLmsﬂLLemsuaa%’ga&J'Nﬂ”jﬁﬂsumaimﬁgamiﬂ%’uLU%"au
Srdumslidnevessgediedidn (laiiusssmaviniuiidnegainsls
wansunuwluussdiuiingnmn wu woninld duidle)

3) n1ssusadnanisilasunlasvasseuau (Corroboration of

Regime Change)

n1sluiidiusnvesiienainislunienisilesusenisvilede
M3N135UTee (Larlususes) aenisiuasuuyaswesszusunIsUnATes
(validation of regime change) unumiludnuaueziiuilazusnguuludssina
N P o M Yo a ) Y]
nsilasundasinazlilaanfuluaunseureanguune Aanssgusems

WeauasiedfvygRuaziiauinsiunainnsaenas @eagvinlniingg

¥
aa v wa =2

Faderreusmsviodedivygituunlug uazsudansaniunisiy
yamadiesdnvanedsznisiviliAndeonifiesiseuveudengnety
Wy MaksesAnstuMendinisiglssmaiiodadunisnssvhuasyana
Afssiuntslunaniadiosnountiigusems Wuiu unumvesde
pamslugiuuuifidunsitedeiifunsuansunumlugusvosling

SUT89 (MIaNshisUTRY) sansiUdsukUaInlaULinTuY

fauly A 2006 FagevasulIa (Supreme Court of Nepal)
lpitiadelunsaifinaiznssunisaauaun1sAasutdu (Royal Commission for
Corruption Control: RCCC) BelAgnuaafan1enaansigusems a.a. 2005
& va o & o = o =
warAuznIsuNsYRiladAdsdinnefnuieniguuns Bahadur Deuba
magaulaiinuiuindudnldveuiesgsssuyy vilideadinisudes
MOAAUIENTTUUATIINNTANDS

Tu A7 2004 ANASTETIUYYVOLNINALS (Constitutional Court of
South Korea) laliinaaun1snannaulses1udui Roh Moo-hyun @ansevin
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Tnganuiswd Fedeidunssusnluszuousgsssuynalislninnszuiuns
nonnauUsrsusuAlagiedRvydilignildsunlatineddnduves
H1emaInis>

o & A o

nsdifnetnaidWayAoriteduvesragsvesuifianiu (Pakistani
Supreme Court) Bslyivpalunsiiarsanauveufeng vangYeInIson
SrunaiiAntuly . 1999 Tnelun1s3gusemsnanany wiena Pervez
Musherraf lagiagnu1ainuaniguun3 Nawaz Sharif uazusznialinuies
Dudaiaulvg wiewa Musharraf ledsdignefnuisniguunsuay
tnmsidlesdnvatau udldddededuiuiilewiemagsianinuvey
mengruslunsaNaIssuIaLasnIsUIENIANYsunIsAn SIuBInNsEen
Yodlwinsudessofnuenisuusiuariisuiafunduinu e
U magarfanuiiddaguile a.a. 2000 Ineduduiadnnisaanusndy
Y9933 (doctrine of state necessity) lunslins¥usesianissgusems
fiintuindunrusidulunmaBeevssmannanizlnamauasnis

auazane FalalinHanall

“luanunisaldsigessuyliannsalinisesn uagnns
unsnugareInesvimlagisnisitauniesgsssuyapdudsilyl
o1avanides dududsfiveusnengmneuundnnisvesniny
Jndunazndnnisatafnimvesssurgufongnuieadgn

(salus populi suprema lex)”*

23 Youngjae Lee, Law, Politics, and Impeachment: The Impeachment of
Roh Moo-hyun from a Comparative Constitutional Perspective, 53 American
Journal Comparative Law , 403 (2005) 9191y Ran Hirschl, Op. cit., p. 733

24 Zafar Ali Shah v. Pervez Musharraf, Chief Executive of Pakistan, P.L.D. 2000
Supreme Court p. 869 dwmiunannisadafn nvesusenvufengmangguganse
salus populi suprema lex Tun wazfu lunmendingulanlain “Let the good
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ae1alsAnu NN Irshad Hasan Khan latfis@iun

“nmsveesreznavenasinlunsiidnluianisvemalsou
awhliAnandssweinsudsudueinisiles ezl
Ustlomivesn My npunarvemmadeululsanaasdes
gmindumeluszernaniiduiigaidullg?

wiail paldivuaszezing 3 9 lumsanfiumsusunmaesugia
wazmadlesruiinsufsuuszaidulae Ieldusenieduena Musharaff
Foudenrmunnisilaitesndt 90 3u Aeuflazasuseu 3 U dmdumsiden
e iRviyaRuieni amﬁaﬁuuaxq@am Duidiuldesnsdmauinnig
ROFTNAUYBUMENYVNIENI9NITLEDIVBIUIENA Musharaff lasunis

nonglaensviinfveseagenaniu

4) ASE319AUNNNBVDIMNNTTUNITDINUYNR

wenanUssiuiiiendestu “nsiles” Tnensaud unumiid iy
Snduvisesdienansfiuingiuife nsfinnsaifatuaumne
299N 55U TagTouliduienuveswnuluantusieg Jefinau
duiusdndnualsiumyvesyana liinasdusy mau ansausengl day
AasgeTINyrewsn latlunuimlunmsundesanuduasiiavesssuy
mil,ﬁaﬂ@iﬁ (secular nature of Turkey’s political system) wagn1svinli
dhesiosuunguiiianguune unumysamalunisdnnaauzueey
Wemaululssmafifinrumannvaieuddudvionaids nsiansani
anuziazvaualudnsvessunguieslunaiuadun Tuuawin Sauwd

of the people be the supreme law” or “The welfare of the people shall be
the supreme law” @Jﬁ’sa&hﬂéﬂu http://definitions.uslegal.com/s/salus-populi-
est-suprema-lex/

25 Ibid, p. 1219
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avtoudsunumiinarmanniureshenaimslunsadearumneiie:
AUIMNITUAY TusateUszina n1IR1TUIUNUINBIAIaluUY
Usemeetaeyilfansosesdudnuasmvanidlddaaunngey

UNUINVDIFAIAgIDETLEa (Supreme Court of Israel) Tuns
poumauAnIfUSidnvalmvemaiierin “lasieda” (who is a Jew)
Juvsguddymazdmaenslasuavsiunndatu mungruneus
MUY (Law of Retun) ¥nflenenndudugdasieasslaiudns
Usglovtlogaduiivuietuivyanaidunaiionesdy uiyanaonem
flaildgnd aelaildsuansludnvasionty aruduriBaiduegi
nslinnuvanglasaedn

Tngfidhenisideslifinnaiunsauasiansiudunisdanisiu
Useidiutl Tu a.e. 1989 ageanvesdasioalditaduinitetmnedmsu
nsewew liinlasAnuiiudsumaunduge Uudaism) uenfiuuau
dasoa aanunsalasuavdiwulReaiuaIgianen Jewish immigrant) A1
dndussnanlaviliyanaiifldumbudedegludasion @duanniy
WTIUANA LA HeNEN Y IEnN L e Mnswaeumannuenyseme
oudumendudnuitelilasuavslugusufeniurmin Swnedsuued
nsznsaumainglalinisSusesiuyanandufing 1l usmageandasiea
flalyinnssusestensiasumananduganilinszyiuentszina uawdl
ﬁﬁﬂﬁmzmwummlwmmwzLﬁauqmﬂamdwﬁiugmzwaLﬁmﬁamaaﬁ
uda®

dusululauinn MsitdadeUssiiuluInuAnnsidanInIe
(bilingualism) wagauIARNIIAISEosvDILATUATILUA TUVNNNaIIAIY
Ne181ULUNAULLIInLALIn1 dutdunisnanfunumlusneauy

26 Ran Hirschl, Op. cit., p. 739-740
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nldipgusngTusnneuvesrnagaLauni (Supreme Court of Canada) &

Usngeglu Reference re Secession of Quebec’

wadl UseiduddyidedunisnageundiusnaesUszine
Ussrsulmeduussiumengranglunsveuausnitedastudusslind
Tagludouiugeu a.e. 1996 ndsnmsvhussrmRGomnisuiuenua iy
Aiun Teeilffasussruiliidiusedumsudaen 50.6 wWesidus v
Me 49.4 Wesdud Szutaveawaualiiausyssnulimagauauinn
fiarsaniinisusznianlieniaediedervessguiaiiundunisnseyh
fifaresgsmuyyvioll

magawauinladadnduly a.a. 1998 agrnduendusian
nstsenmautsuenlnediaidendunisnssyhitldseuiengranenisly
Uszimenaznguaneszminelseme wagaiadestnanntuadunilaidu
Fouluifisanesonisussnautsusnogsgnagyane egslsiniu mnides
Prannlurdiunldasssrudatuayunisudauen ey Mieadosd
MTNATINANAIEINMILUIUENAENTAINR (sood faith) Anauves
ragefieiuiumssensuiiameesiheiouaniusss (federalists) wae

Fefiaduayun1suusen (separatists)

mninsantudfiningrang mIdadevesmageinduiinisuua
wenvesuATuAdunaedesdinsuAluisnRssgoTsyey Seviilvmniheddm
Aerdosazdeaduneglunszuiunisi adlmagauauini Budud
$TOITUYYVOUAUINNINBYUUNANNT 4 Usensiniieudu fie avius
53 (federalism) Usgv15Ulme (democracy) Sgsssuysyiiesuasnaniiisssy
(constitutionalism and rule of law) Wagmsunleswunguiles (the pro-

tection of minorities) lnglaifindnnislaegiwiioniimannisia imszayiu

27 Reference re Secession of Quebec, (1998) 2 S.C.R. 217
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winded1911nv89 Quebec asUsyyufaduayunisuuiLenaanidu
Sglmal nszvaumsmanardunsiienuveusssuduauneneuluns

whluFgsssuysyioudanenaanlumaitiniuviesgessuyayvindy

Tuwdnuveingrueseninalssmea aageuauIandinuiuingns
TunisimunuIAneIRU (right of self-determination of peoples)
TunguanegsgninsUssmaliaunsausuldiuissosulundwnle sz
Usvprvulilagnufiasainuaiunsatunisadienisimuininisies
\rswgie dsnsuay ansssu eldsgiidsseguasmaninilillignnedian
wuenantau Jalianunsadiadnslunmsimussunanvesmuiedlaianiy
Ussrnvulufuuauenaniay wievunguiiesiignnaduazionineiiou
ag9guLsIbuuIUsEINA

%’gmasuaqﬂ"?LUﬂléfLLamQﬁwﬁﬁiaﬁﬁﬁa}ﬁfﬂﬁm”a8ﬂﬁ5ﬁm§j§ﬂgumwa
fiuduididssdnamnn 50 wWesidusiuan 1 (50% plus 1) lunsaslszeud
Aazdunisuansdadesinaunniitaeu (clear majority) ¥8INITULUIHEN
ogslsfinnu Ssuranasldiauenguunedsldiunisiusesanizanilu
A.f. 2000 Faldanuansiifsuianarsdianslunisiinnsaniidauvesss

vamunienaindulusuiaatuidusanuniianudauns ol

UsziiuddnuesnsfisnsanGosnisuiaenueseiiunuansliiii
Teageavoskaumldnaaduiiuiivosnisdndululssifuiiaonu
adududeulivfuaniugveanaiuadiun uazauduiusiudaiusingeg
fivdevesuaun libmadnsvossnfufinaniasiunas ludnua
ilafieny uANSLANIUUINYBIMAZILALNATILTE 2 NFTTYTHLIN
fAleviliuszifutonnifesiiiagidudnmeglunsuuaumanisilosls
indouiinegngldiuiisinavesinenainis (udicialized) lun1sidiade
P
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3. NIQNATINUALNTATINAUDIVRIENEAAINTT

nsUsIngfvesnisiieudanainislugisUatenaissuil 20
Lﬁumaﬁ‘uLﬁaaaéwqﬁﬁmmﬂmﬁ “Weu” UmmmLLawﬁwﬁmaqﬂmemi
Tusgsrsnyaiinandnsluanigsssuyguuudaiy Suildienains
ansodniiduisdewussiunumlumsnisdoniutu lewgegds
Tudrufiegfumsunaea (urisdiction) sAUsEnay (composition)
nsdis (access) mnuBsuuvasludnuuziiBunnuneisuwes
penuuUigsTTuyglunsaaunuImveshenansianzegsddasma
%’gﬁiiugcw%aqﬁﬂiﬁﬁwﬁwﬁiﬁaﬁaﬂizLﬁuﬂzymma%’gﬁﬁwzy% W0Nam
Snenilsife massossuynluguzvesanduiignadnelu sgslsiay
é’ﬂmwaqﬂwaﬁgaﬂmﬂﬂﬁﬁi’ﬁma&u}Lﬁaaumﬁ@ﬂﬁmﬁu§§ﬁiqumLﬁwﬁu mn
finsandhenainislugiuguesantunisidlosssinnnia dhenainisiils
Hufissesdnsiiufoaminilumuszuuiingdivindu uidenainisild
afssrunvesnuiasliifindudemutumuglufusiunaildsuma
$gssuyny msnasanimaiavesnadioadmansiwiesnseyivislugy

Y9IN1IYNATULLALNTATIRUIRIUATU

28 ilesnnlunstadsesdnsiliiviniidedetefinvlusefuiiReiuigs sy
fdeBoniunnsiululuusiasUsema lnsdnlngazFenindu “madgsssuyy”
wienan1ssgosnuy uwiuussemanenaldldiFenineasgessuug wu Tulsviu
(38n1 Council Grand Justices Lwﬂuwmmﬁ%ﬁ'aﬂimaimdwLﬂuma%’gﬁsiugm
sniulunsUssmaiiorlalldldsruumasgsssuygiaduanigeninifadumags
(Supreme Court)

29 ﬁmi"uﬂizLﬁuﬁaqmigﬂﬁ%’NLLazmia%ﬁmmawaqﬂwaaawmﬁf AEEVHRERE
doiauaved Tom Ginsburg, Judicial Review in New Democracies (New York:
Cambridge University Press, 2003) luuwfi 2 wazunil 3 Seldinsefusieussidiu
dananilliosnainanla Sussvensveummnsvhanudlaiimsssseguoanaiios
Bamansienluedied
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3.1 MIlipalianainisignadi

Ummmaachw;amwsﬁm?iaul,l,ﬂaqLLazﬂmaw’flumil,ﬁml,%mmmi
Sududlosnnnmstvununumsas it fidsuansnsllanunuvluwuy
sy Tnefussiuddyfezuandiidudsmnuuandieenlulaly 5
Useihudfey Ao N15ID HANTENUTDIAAREY nalnnsusedauazay
SURa SEeganluNITATIMLALY LagIUINVDIANE

1) n1s119e (Access)

n1snfamEneaNIdeninImazgniiludnisiansanvesenag
meIsn1sedals nsndaduanszdrdgyuessiuagainismsizazidu
foulvlunsimuniiyananiossdnslaanusaiagliusslomiannnaln
Fanamild

TEUUNIATIIAOUANINYOUMIETTEIT1YEY (constitutional review
system) Slanuusnsnafuegrannlulssifiuiiyanalaaziianslunns
thadlugaa Tngonafidnuasdrfanusuudadufiinduluiuamis

=

Y0IrasgeTIIYeeawsy Barimualiiludnivemmhsnuiguasiguna
nang (federal governments) %38lulUINTIIVDIANATTETTUUNIEBDTIY
(German Constitutional Court) dsilalanyaraanansathadlugeauas
Aivnnwmagisssufaunsadelefinmlulduiu Sgessuygueduiey
Alsinsfusesienistheilugmagduussfiudvstuiiugu (fundamental
fights) suenaannsasuitsmandlude3nw (advisory questions) ¥il#
wngunamaveBuisnawnanitmagwesanigeuiing dsiiialily
ns@ifduuszifutofinmluBegusss (concrete cases)

ANULANATUNITN D NUTEN1TUTNARD AIaALAILNTONANTAN
Tofinmidudnuaeludgusssu (concrete legal cases) aazaunsn
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fisanafludauusssy (abstract cases) Ingdofinmiidususssumneg
fansdutloniindismnureussauigsrauygiintududefinmainy
dnSudeimnluganusssunINEtaN1INTIIADUAINYB UM STET T
vaangunaaiaieg Taedlusniudesiitedauduintudunisianis
ma%'gﬁiiméiysuam%’ama (The French Conseil Constitutionnel) @318
Fuilsnfludeuusssu dmasiossuygieesiuuazaly ansaiiansan
plsanRludagUsTaLar UM TIY

Useiiufifanuiendessensnilafite Freaveinisnsnasy
Faanunsoswunldidunisasinaeuneu (Ex ante review) wagnsnsiadeu
Aenda (Ex post review) msnsiaaeurouasznidutuneulunsasaaouds
AuTEUMEsFsTINYieuRvsiimsUsmAdungmng Sengranediva
uéafusgsssuyaatliannsagnusznmmdunguang vasfinsnsioaoy
mendsazlalondliinisnandslaegnaninewinmnninlunisnga
aoufanuveumesgsssuyey ludunidansasaaeunendsidaaly
é’ﬂwwﬁsnﬁ’uﬁ'umimaaaauﬁauﬁ%ﬁﬂﬁmiﬁzyiﬁaﬂgmm81‘7i1;iszjaué"m
Sgorsnygliannsadnadaduld wivaideatiunisnsaeunendnila
Temaltannsathdeyasiieg sulunaduioadungnsfiansandszney
Tenntu

2) wWavasAanau (Effect of Judicial Decision)

Ardinduvesmaluafiidugusssulinafifinuunna ey
luansgowsni mdnduvesrageasliiinasianisiinguunegnidadednly
YOUMLIFETIUYEY HIDIRINANUNENTBIFANINYIUTIVIA U (the rule of

)30

stare decisis)® Fannnludnvauziietuninduluniendaazaaadulyd

30 auwuIauAntieiulgIdRinneieiduiinivesnguunefiddy elad
Andadelupfndsailafiatuuda mnseufideiaasdudnuasiferiuinu
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wAlusEUUAIALUUTINGIUR® Aradzlisunalunisusenielin
ngnediliveufeigsssuynlaifnateduld wniinlidesszniadn
nuanglaifnalitsufidesanlussuudarlilivdnmfinmnuvssiagiu
fadu winlaifimsussmalingranglaiialitedu madufenaingmneg
Fananuvsduldld Jeaeiinansenusgrsddudendnauaaviineuay
ANEDAARDY (predictability and consistency) VDITEUUN VU

dmsunavesrdindlugunuuduausanuld lussuungruneves
Wwestiu Aasgsssuyywesiuiimaden 2 mdumsidaduGosnnlliven
mesgossuuy Usenisusn aaanansadadulalinguunedenaniliiing
U9AUld (void/nichtig) wislidanmdas (incompatible/unvereinbar) fu
npmnetiugiu Inglunsdifimausenedinguaneliaenadesuslifaun
Laflnaveruld Aagiinisiivunsseznalidedivydaviinisudle
untaalgenangeuuamadunsiemsld nsddmaldidnivnum
agsnndenishidwuzihelAdydR Adly a.a. 1975 aasgsssuey
wostuldfiduugihdmiunsuflunguineifedostunisviuis videlu
nsdldug mafldiduuziheulvdmiumsuiulingrneuazoiadis

o

AtadefagfouiunuiinAitadeilindineumii

31 miﬁlﬂ%ﬁaUﬂﬁm%ﬁ‘UéﬁEJ%JEﬁiiiJléin@H@Qﬁﬂw}mﬂﬁﬁuﬁ 2 szuulug Ao seuU
N13N3221881U19 (the decentralized type) LarszUUTINEUNA (the centralized
type) neszuunsza1ue1uveligunalun1snsiaaeuanuYeualesEss T
Tiunaanneia visleneraieninduszuunisasisdeukuuansgowsng
ilornigadudulutsamal dwsussvunugalisnilunseseaey
A URegsTINYLABIdnInaaifissesAnslaosdnaifivanindy viee
Bondnduszuunisnsisaeunuvesanis tosonduuszmausniianun
guufnamitunudeiauouusres Hans Kelsen
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Weuhngvunge1vzgnisanliliiinadedulilueuenla™

fdnaulunumstidudesmnnsussmalingmng lifualddasy
919 TennuEgienn Tavienafidenifissusduromngranedliven
MesgssIuyey maluvaneUssmalaliuumisisnanlunsidadesienis
TiedRvygRviinisususiuinniinisusznialinguangliinadanu
Tviavun widdaduludnuugisenviliAadeldudsannyunoses
ndnfAsssu (rule of law) lawiget1adadenguuiogniiansandy
Liaanpaasiusgossuuguddiaunsainalidsduladely wieluyuues
yamannIsulakengrwanetadeindunsidgruamievesdenainis
sodhedfvydd ogslsfinny TunaneUszmediladdaiouuinisniseauay
YBITTUUIFANWDAUYRUAIETFITIUYR (parliamentary control of
constitutionality) A13adsvesmasgsssuyqiieIfuauveuiie
Syossuunaglifinanniulaenss dheladygRdadismunalunisseniunie
UfiesAitadevesmateoradululisensiiidesthannviodesdisn

LUULHATA

3) NalNNISLAIALAZAINUSURA

(Mechanisms of Appointment and Accountability)

nervauMIAsRaRnnu luaadssssuygiulssifuid
ANdAY mm{jaaﬂLLUU%’gﬁﬁiwmL%a’i’mfcjwummmmﬁLLuﬂﬁm%
siouilunndendenendsszndld uthiiftugiuvesfeeanuuuife
mﬁlﬁaﬂmzmumiLLﬁiqﬁ’jqﬁ%Lﬁﬂamﬁlﬁéﬁwwﬂmammwﬁ’zyjzﬁalﬂiu
fimmsiaenndeafiugaunisaivesnaizgs1eigoTaayny

nsruIuMsiuNsussRayAraligaumiall 3 guuuudidgy Ao

WUUANTS NzUIUNTLAIAIlABRIANILAET (single body appointment

32 Tom Ginsberg, Op. cit., p. 40 - 41
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mechanisms/professional appointment) WUUNEDY NTEUIUNITUAIGT
WUUTILLD (cooperative appointing mechanisms) LUUNEN ATZUIUNT
WENASLUUSIUNU (representative appointing mechanisms)

ASTUIUN SRR ILUUBIANSAEY asidunisudedsaandndavie
Y8185 5TUY Y NgUARRAULALILATUTIARINAITATIVADUNT DA AR
PMneTATYR LU Uﬁzﬁwmﬁuﬁmaﬂﬁmi’ulﬁu@wﬁéfqam%ﬂﬁu’mm
489 Council Grand Justices 9nUnydsedeiiviavelasnnznssunis
%qﬂizﬁﬂuﬁualﬂu@,m& whinszuiumsigeddfuaudiureuan
c'haﬁaﬁigzﬁaLwiLﬁaqmﬂﬂizﬁ’]m%ua%Lﬂuﬁﬁmmmmﬁ‘lw@ﬁqm ot
nalndananlumsufoaiadunsudeiilaeyananuiien®

N32UINNTULARILUUTILfoR Ban1sA I iuTe U INeIA NS
2 pednslunmsuseis nsvuunsusasedinnwluansgensn fafeuny
§an13 Tauelneusesrunduidedldsumnuiiurevaindedfvuda
uansTUINNTURsRUUsanileanaiuilulufensldnenuudesdiann
WUULARYA (supermajority) tieidundnusziusionislasunisatiuayud
nsnedmiuyanafiaziduyimiilunsienusgsssugny uwiluun
ﬂ%ﬂﬁawaﬁﬂﬂﬁmqﬁu (deadlock) Tumsmsidlesldlunsalfinnudauds
Atuuaylaanansnilugteasusuiu

dfunsruaumsusissauuuiauny asdunssuiunisiifiesdng
vangesdnsinilamuieades wu ludna Usesnwidud Sgan uasenage
gn ssdidnnaauenaINImasEsTIHYLensay 3 au lngusazadng
fsrunalumausisieyeaaludadauvesnu ssuudindnildgninluiuld
luvaneussinalasenatimsuiuasumuaatiunsilosneluveusas

33 gywazdeualdlu Tom Ginsburg, Op. cit,, Ui 5 Confucian Constitutionalism?
The Grand Justices of the Republic of China
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Yo9rINagulfeE1LAnYIA

WINWS g LT URUSENI19NTEUILATTLA IR UUR AN UAULUY
$auile nsvUILNISLATRILUUTIuYYh IR And 3 dadefidar i
melunsnsnafunaziinuamedloSeuifisuiudidedsainesdnsiign
wisRanuuTaile dat nszuumsuAsiuUsioarannsaadenany
Wiueslusitedeusorauszautgmilunsuseis vasiinsusadowuy
funuavanusasiiunmslunmsussialdayanuenadsyaudymaaia
Godlunsidesy

4) $TLIAIUNITANSIANIALY

(Term Length of Constitutional Justices)

syegnantunsmssiunladussdusznovdrdyvesainandu
dasznanainis wazdniduiidnladuinszeznanlunsdisediuns
flomunagyiligimnwiianududasslunisiégaiide (the longer the
term of appointment, the freer a judge will be in exercising discretion)
Fslunsimunszeznarvesmsmssiumisinnnulumadgsssuysy
1 2 Ysziam Ao MIseiumiaLuunaantn (lifetime appointment)

LAZNIFANTIEUAUILUUTNAI97AA (designed appointment)

ANMSUNITANTIANLAUILUUNABATNIY UAARTEASUNITHAIH

]

avaglusuiwmasnlunsuaunseriadedin dwiunuuiinandianay
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A Wizt undlatuInnN1sANsIIwWLI UUAa AT WAL TS e LA
1 a o =3 I IQI d' d’{ [~ a
g1INIuLinadndn uife1slulidnusingiuluanuduaivanely
B9 IUNITBAIFINITA TR UUNADATNDANRVU LU TUUaNY
FInvelasunisusians eidunisnevausinaniuaasninalunig
AslasnNnIINIsRANSUDIPNUdudasElunIsANINEIAR

am%ﬂmmmai"gﬁﬁméiyw%ﬁLma (French Conseil Constitutionnel)
ArssiundelaiseifeIuin 9 U danmnwiA1asysssuyyieesiu
ASIALULENTERET 12 U Tuunsusemamiun lia@unsaansaiumus
Ifunnnamidennse m’mLﬂuiﬂlé'mmmigﬂLL@i«?}y’wﬁ”lmﬁfliw‘T'}Lmﬁﬂmj
(possibility of reappointment) fnasgnsdrdayroauiludassvomainis
\eannlutienevesnsmssiumisuesyanadsdosnismssdiums
aoludnfesdosmseninsenauseloriniinisniewesesrnsiifidiuna
lumsdndenyaraiingimumus suvlinisdndudefinineiag eganels
dvSnasanaruduegrann

5) wu1avasri1a (Court Size)

HOONLUUIFETINYEY I MUUALIUSTs T s L ILVR AN N
UsplAudANRDNISIABNIEMINANNTIAG AT AULLLDU (speed and
accuracy) S1urngAninuiiiutuazvinliiAnduyuesnisonides
(the greater the number of judges, the higher the costs of deliberation)
yNRMTIUUUART n1stmuadiininsfissnuienduliuinveuly
mssnduasduiBnmsidsuplunsyuumsindulatign uifasiduyuves
AuiRemanalussiuigs Sadusalidnnuveshegmnmsiinazdvualg
Jusmdsnafisduneuvesnisgnasel
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firuazanunsatisandunuauianasliosasismsnnifsaaniUdey
AALUSEI9AY um'ﬁﬁmé’ﬂgﬂuLLamSLﬁLﬁuiWﬂmﬁuf\i’m’m%{muﬁmzé’u
viliudraziilugnsdndulaifesas Richard Posner laldudvinnisvene
Sruruvesinnnuduiusfuaunmitdias® usifio1adesiinisuenuey
FEMINTUWIUVBEANINYY (court size) AuatAamzluNITHINTUIAR
(panel size) agndlsinu ssrpzlunmsinrsanaddnazgnimualilupf
duteinmlumagisssy uddmiumasgsssuyamsomaiivianting
Aadeusznuiymmesgessuyadnazgnivuabidunisiansanuuy
WinedAnse (en banc)

[
% [y 1 |

iall findngrunansliiiuinmasgsssuugazivunalugniimag

o

' A
aa a

aniviminidadedefinnlunsdidy Tnemasgsssuyqiiftunds
A.Al. 1989 AedlTuuRAeN 11.25 dmTurmagegaludisnaniediuiiuiu
\adefio 8.25

Tavagu mseenuuuddassaiiefiusnglusgsssuyaluuseiiu
fn9q Finanaan a]35]maaéwqéwﬁmﬁauwuwwwﬁwﬁmaqs'hw;mmﬂuﬂm%’ﬂ
inildhuieadeatunsiios mngsresgessuyaaserinimehevengy
nuvdenguiiigaunsallndifssilontanareiudosdaiosniold
nszuILMsdonds faelimeilvhenainsanunsafiunumegnen e
Tudszidiusineg Miauean uilumsssafudin mngsnesgessyniiuun
Tuftaznaneifudsstrannnensiies unumvemainisfionalsllign
YY1YBONDYNNINYIN

34 Richard Posner, “Is the Ninth Circuit Too Large? A Statistical Study of Judicial
Quality,” Journal of Legal Studies 711 (2000)
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3.2 ﬂﬂ‘éﬂ%ﬂ\iﬁl‘l«!Lﬂ\i‘l]@\‘lﬁhﬂﬂa’lﬂﬂi

wsi7181u1aveslunisnsavasulaedienainisargnidouiy
lnesgsssuyey wikhenainsnilldiiesnszyilu@asu (passive players)
mnuagsanusaaaunumlmidmiunuedlunioudu dslunsueaios
nslesdienainsaglimeiuieingminemenananvasfduiussening
an1UuUN19N 919961199 (product of interactions among various political
institutions)”® Tngenailiidufissantuitadungrunetuluszuunmsidios
whiiu widumsadangrneiinseguumslésuanusoniuananidudu
AELT U é'fqLszius'hsJﬁaﬁzngjammaamuﬂgmmsﬁqmmi‘]uﬂmﬁhmi
Aruvesaa wiakeuinisionaufiaslunisderuldritaduveseia
uTeasnImenaifiesannsaiinasossdnsiivhutifigaauldlaesiu
nszUINNITluAITUA s daensTufduiusaunalnaigg wmenid
fenainisadidiueglurinunats “unaunuiniesysssuyey” (constitu-
tional dialogues) aifudrumislunisairenudnlaludedisgsssuyy
agnlvimnamsne/fnnu/Atdade ladaudnwuunnufndgsssuyayies
TuansgoudndeuandiiuiednvurvesU fiumusszninmainisuas
deduq Tun1sviliiAan1sufu (shaping) Anianisiaungmane
i

waesgessuyny” Anudilaludnvardsnaniiodnduiuimianisiinm

femainisiwansaluainiay

35 Rafael Gely and Pablo Spiller, “The Political Economy of Supreme Court
Constitutional Decisions: The Case of Roosevelt’s Court-Packing Plan,”
12 International Review of Law and Economics 45 (1992)

36 shoghanuiiuandiifiunsiiunaunumasgsssuyyserinamanmsuazihedu 1wy
Barry Friedman, “Dialogues and Judicial Reviews,” 91 Michigan Law Review
577 (1993), William Eskridge, “The Judicial Review Game,” 88 Northwestern
University Law Review 382 (1993)
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Ufduiusseninsdnesingg Wudildassesfunumsdifguesmainis
Anwndasiavinaiduogiann Tnsuumnausnie waeRtes (Attitudinalism)
fdlsiosunehifmnuaseneiuiivesgrumsninuuunauievesmy
Tnedilginsnseiiidululaefinisddsienafnadoutesila (without
acting strategically) SnuwannuAanilsde suuuiley (Formalism) i
asughimnwazuTulinguuneuaznsevinistagldfinisdleadiungs
e ngmneazlunssnefidhssegesnaudaszuazaruimeiunguune
aansnthanuiuliiieudludefinmls wwameessuuuuisuuansdnain
wwmeanaftey TngguiuuiisuiuimiadenvesininuiAengving
wanum @l law) wanRteudodndugaunisal (all ideology) JUkuuTley
Tanuddnyfunsdumudnnisfidunandlunisdngu usanafdesdedn

r;j“wmmﬁﬁaﬁfﬂﬂmﬁmﬂszmwﬁq

uALLIMINIAnIAsIegaInIshde LR uliyngou
wuImsnuueaaddeliansaesuiedonisdnuinguaieduansia
nsitedevosmadiluladuiuniuusegeladiudiuddnaziduly
uundryeiRngrine vazisuuuieufliansoeiuefinisufoinihg
yaamalulszimalszaniulagludld lanzedrsBansuiuldnguune
Falumsaziianuuandiulussueunindesfiunnsisiu wifiusing
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Aanssumnanisilles mMsauvunasinliiinnsnedvesssueuUsesnsulay
(democratic self-articulation) §gsssuyaasdringtulilimsenisusenie
vourmsslyauiidulfduiusseninesdnsingg sensinnudilaly
gl dhenainisisanansadunuwluaaasuauiuamnans
o3 uan1sadnsaTuANEsII (virtuous circle) ivhlHAnmsuaus
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ma egnalsfinu orausngauianaalunsdlfithenainislsvimeste
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2) Ujnien 4 fiAne

Tukuamsvesnisindulauuuiivaua (rationalist approach)
maéfm%uiwaum'amﬂ'1Uﬁﬁ]zﬂﬁﬁamuﬁﬁﬁﬁ]ﬁwmma%Lﬁ@%uLﬁa
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wWufy mafidanuseinseavadnisiunatuegerssdudeslduas
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uanINMSUFTRRMILE Adndufenaiiuuamisiiufias (gnore)
wazn1sUSuLsy (overrule) sudunislduousuremanau Ssanunsaiia
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msundestirvasmsnluasss Wenauldiua3dadead Roe v. Wade”
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37 @ Roe v. Wade Wudofimmvlulsuiudedvilumsiuiwemdiinenssd Tng
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feimsduavsiivdgeaunsaisrunadaiula mmzﬁﬂwﬁﬁ’ﬂﬁmﬁaﬂdu pro-life
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Hadenilafianunsoaemnsldansuilyfzsrsuygyiiatuaiduusias
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3) Weulvvasszuauuaznagns

(Regime type and strategic constraint)
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fusunnuansiiesiuandiiulugeaiinanisdanwaiueveshenainis
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UBNINFULUUVBITFUBUI TEUUTTUIRTENINTEUUUTESTUNTUR
fuszuuiganiftiinasodenainiaivuiu Bruce Ackerman d415zuy
Usgsmunsuiaztoiaiuaiunummaliduglndindeseninsesdngiid
gty aiAng g™ Faonanuldlulsemeniinsseusfisnsiusening
UsesunBuaifuigani viesnaliuanumssifiszuumadledlignynuiely
senssanadlenfivmssemianssala (eghdlsiniy Sududesionsanis
nalnn1e3gssIuyyvesEsuBURUIENaUMIY MNUTEEUIBUANEUIA
unduvi i lunsliujiaamsensuldderdionains nsld3s

va I = )
ﬂ?'ﬁ@@iﬂ@ﬂa'ﬁ]L‘Uu‘mqﬂl’a@ﬂﬁu@

wwaziy nsvuiunslisvesthenansiaduguadasy
WUUUSEURUS (interdependent law-making power) Hemainislale
sseglunnudnalausdesiinnuduiusuazgnitdelasesdnsdue
Tutsziwmayszsulaelnd JadedrAgmonisusenavaiiseruiavesdig
pannsresalumensiiios ihemnsienssansidesituuderady
guassaresnanaIns ludndunils ssuumadlesfisnnanisnsides
fauvinfisufufezdisveeiuiivesdienainislunisdiuudly
Fodaudewneg annefisrunamanisdeansedanszaafuldoulaliine
RAINNTATNANNYOUSTIULaIINEaglunAnve ST TSI

38  Bruce Ackerman, “The Rise of World Constitutionalism,” 83 Virginia Law Review
789, (1997)

118 “osanstadinuAnans UA 9 aUui 1 (unsiau-Tquisu 2559)



4. AMUNANHUYBINTIBUTINAINTT

unaen1susINgMveInsilondanainstuysewmenie Bjom
Dressel laduunanuuasuntasiioandu 2 dnwugdrdgmeiy fe”

Uszmsusn 1Junisfieadnainisiunand1eans (from below)
\anauauawianUfsINsvesiirdlunsUnledvsias nnvasss vy
WATNIIINNATIUIRVBIIFUN

UsenN59Nand L‘fJumiLﬁaqL%mmmiﬁmmﬂ%’ww (from above)
Y] A a Y o A o & P
Ul uN5 AT ULUANLINTUTUL N DS N HaUS L IE YUV INULDY P2Y
nsliesesdlonduufindiussuudestnaunn (counter — majoritarian
means)

' (%
= =

TnsunumludnvusRassihlunaszundsagrauinlue@ens

v v
o

HANTENUTBIBUIANAINTSIAAnTUE 1N 1193 1isll Tuunssemesnuna
7AINTTATININITATINERULAL AR USIUNAveEBUTIS IneBudul
g1unageanvesngrinewazUndesdnivesusevivu usvaeiluuiaums
g1unIveInaINIINaulunuluNsdunaausenantisssy nTouILsie
nalnAnusuiavewhsnusgiveyssleviduduuauvanguny
N15U31NA10Uve9N19 101399 a1N15 L1 19:381999n15UTU
Funtawite?l (reposition) vasgwanaINsisansaLdululavislumied
& LA a % < =
Junsduasusiessueuussasulasuazanulusssy wazhaunsoiay
& a v v Y 1w S =
Julvludianeasetudialawuiu insigastu anudsunlawes

v

grunanaMsdshildnszuiunmsnsdaintuludnunzveadunse a linear

¥ v fu o

process) Trnudululdegrunniiginnudnazduiusiugiunanaiy

39  Bjorn Dressel , “The Judicialization of Politics in Asia: towards a framework of
analysis”, in Bjorn Dressel (ed.), The Judicialization of Politics in Asia, p. 2
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40 LNUNINFINAT21I1970 Bjorn Dressel , “The Judicialization of Politics in Asia:
towards a framework of analysis”, in Bjorn Dressel (ed.), The Judicialization
of Politics in Asia (London and New York: Routledge, 2013) p. 8 uslanUailu
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Gouvernment by Judges

Apinya Kaewkamnerd?

Abstract

It can be said that the 20th century was the era of the
Parliament where the Congress has the ultimate authority. Through
century the world has proved that the representative democracy
in Parliament System, although it may not be the best system,
is comparatively less evil than other systems mankind has invented.
However, from the late 20th century into the 21st century, the
Congress began to lose power and sanctity drastically. And this
phenomenon occurs worldwide. It is not overstated to say that the
judges become more powerful. The presence of "Rule of judges" is a
sign of the growing power of the judiciary. This article aims to analyze
the postmodern legal theory of constitutional law developed in the
state entering the era "Postmodern states" to better understand the
phenomenon called "Government by Judiciary" in view of the French
constitutional scholars. The aim is to open new issues in constitutional
law by studying the article, academic debate, Constitutional law
textbooks that have studied the issue since the early 20th century and
now into the 21st century, the French Constitutional scholars think more

clearly in this issue.

keywords: Judges, Gouvernment

2 Ph.D. , Administrative case official (Professional Level) The Supreme
Administrative Court office 10210 E-mail: apinyamail@gmail.com
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3 MODERNE F., (2005), Préface. In LAMBERT Edouard, Le gouvernement des
juges, (IX). Paris : Dalloz, TROPER M., (2001), Le bon usage des spectres : du
gouvernement des juges au gouvernement par les juges, Mélanges en
'honneur de Gérard Conac, Economica, Paris, 2001, p.49.

4 TROPER M., Ibid., p.50.
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PN

o

Tudsemean¥aaa wnAnEes “msunaseslaenainis” o iyl
msldegnaniiernne uafdslifinislvidenudidanuluwnmaiontu wae
nsnandauaaidnlngariiveerlVlumeau Sasdendnnnssudnaans
(Le sacro-saint) A synonyme fusgsTsuynyUszusUlay fe dadundn
wauens e’ waedoeziifedostunsinanmsimaratunldsna
Tufsnsmenadles sumiiddyfeuanddnuasitldduuszasulaeg
(Le caractére non démocratique) ¥84n15l¥8111AAAINTT HuUATNITA
fuvivdedoves Edouard LAMBERT d1uiu “n1sunAsedlagnainis”
(Le gouvernement des juges) An1sldagrsunsvarslunisiouniy
7i7-35man (politico-juridique) Turamsneyhussiimsiinan1sines
wrlUlgorualunsnisides (Les pouvoirs politiques) Tngtanizn1sing
dudwaladydalunisesinguuneg dsnguauneiiunisuanieonds
WA TLIYRIUTEIBUINLIAnESUSEYSUlee Tussuauussansulaeyn
Uszinailaniduiivensuwazidnlansatiuindunaddynianisdenis

aa o A

Unases sulaun srunalfveydAlunisesnguunedulitaduludeeudy

wa o

grunavewedivydi wardrunanisusmsTemsuaHuAudusIunves

theu3ms Tnefgnssdnvaesinuiilniureusssuneusesulagann
nsnigedalednnulumeguuuuanndsensu lngdnnu “nsunases

7 Ufaanadinedvisvesyuduaznaiies a.A. 1789 (Déclaration des Droits
de 'Homme et du Citoyen de 1789) 11931 16 Unyaiiin “deaulalaifinng
$usasfunsasdns uazlifivdnutauensiuna denutulsifidgsmyn” (At 16.
Toute Société dans laquelle la garantie des Droits n'est pas assurée, ni
la séparation des Pouvoirs déterminée, n'a point de Constitution)
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Tnemams” 1 Wlunduesindemsaruuasthnsdlesudanarmi
09FnINAINITIN 3 aontumdn A MagaTILYL MaUnATeY uALAA
gATITU Tﬁé’mwLﬁumﬂé”luw@mﬂ’]ﬂumi%ﬁumﬁmﬁuﬂﬁ wavindudu
“Gunmses” wiseilu “Sguna” edlsid Undwnisngranesgsssuualu
NSaumafnsenininedosdnuiinneiuazesuneundniogaduivins
Hlaigesnmsldimnssunanesedslinaniannis Ussiumaudinefe
nanmsigsTaynarlis it luguieafulgvmensiledisviel way
Taualru Tuaaunsallantagiuasiuldimasgsssuygussneaniag Vi
TandafuTuarldsnadnlufnmenisunasesuimsusammnniudoss
qunszitsluansgening wiesdnsnainissgsssuyy suldunmagses
avmiusazildnuIalun1s TN AR TIN Y MALTlIUIARANSTETTHYLY
sgunnarnandunmenuu AfuiedoruaaluFesnsiringiung
Y04LelngaeANIHAINITIeY Judicial self-restraint)’ NA1IAD A1AZILS
aviusdashdulssmdnisdloauueyindien tasluamethuiioaduund
AraazliunsnuasuleuIenisiiloanwasegiaveslnsusniswaziie
Uiy Amaazmswaansidenaittuuleuisnsidlesueseuinsias
AefftydR uamagawisavituslimnuasndevdnnisiidesiung
osulnendurosssrnvu Tamdnarndungrinegeanvesssassaysy
Tnemaazlioginiodgessuyy fuutuiiuirmalddidendninsg’
Fuwslunsaifivszmanneglunnzingaegieiionss maieazlisna
Judicial Review W1AIUANATIVEWNILATYIARATEIUIAUTINT LU

T o

8  TROPER M., (2001), Le bon usage des spectres : du gouvernement des juges
au gouvernement par les juges, p.56.

9  PECH L, Le reméde au gouvernement des juges : le judicial self-restraint, In
Centre de recherche de droit Constitutionnel, Centre d’analyse comparative
des systémes politiques, Gouvernement des juges et Démocratie, (63-113),
Paris : Publications de la Sorbonne.
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AfUsEiRmansafndavesanizoinini Ao A New Deal luaifs
UsgsuBUR unssndu sanavi 9290 AA. 1935-1937 Wuedimagaunis
amiusindutunlumansstudiafuulevisniaifestessesiunbud
uazvesisam Afvunuleuisunsnusaasugia douidgmiasugianne
N334 wagnsaNazaBveIUITNensued gl Wunalinguming
LATINATNIIANEY adgUIagninINENINTasedgoTIIYE NavDIATT
a¥ruanudaudisninshsuimsuazingnainisedwitliiaeiiuinou
ludseiRaansnisidloswesansgaisn®

nsAnwistennudnitdienisunasedlaggainisdadunis
Wesziilnliiiedinsginslisrnauazmsvimihfivesesdnsnainis
luderuuszysulaslugatagiu wazusenisddgde Wuauisual
vesinnguiegsssygagiauivdnnguuneluse (De nouvelles
regles de droit) Wgafunisiduaznisinnungraneldaduludsay
(L’interprétation du corpus de normes existantes) waziflosandeai
ﬁmwé”;&JmiUﬂmaﬂmaﬁgmmsﬁlﬂuﬁ"aﬂmﬁmLmuaudwé'tha”mmwaqﬂ
Srududusumunioerilidennuaadidu “uannguung” (La doctrine
juridique) iusiaandelduds

Bowtu enaimiglunsinsziderufnd fussiundniidos
f915041 2 U513 Fie Usenisusn psngsitadnuaizves “n1sunasediag
#a1N1T” WluyuNewINgVaBuaruNeInIsdes Usenisiians
fATgiauduiusves “nsunasedaenainis” du “Uszvisulag”
TneRasanhaudiusiiuliudeuniedn uasdinmualasesiu
Tnonsfnyludrdvadiluiiunumeesmasgsssuynlunisimiii
Rsanfinnednduanugnilavsedmanisngringuninisnseinvese

wa

1ATayel® (L action du legislateur) dulaun N1INIENUABNITATING NN

10 TROPER M.,lbid., PECH L., Ibid.
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voselAvygs Feludsanuanuszrdulay dredfveyginiainnis
\HoNAIveIUEITY IAUYUSIIUNITaRnnguInealtdiAungly
UsemA TIuiamsinnsanisdnunvesmasgsssuyglumtadedvinnis
2 ] a aa 2 v &
Weonssesunsuaniusz v ludidenddlngnss

uenINiiud msfiaresitomnuAnindemstnasesinegainis
igaRntstumsinsamengunevatsdsaiiu Tasamesndudos
A3zt manaIuesulneuadsy (La souveraineté des Etats) 1aA313
ﬁmﬂéj’wéﬂﬁu%u%dﬂawma (La hiérarchie des normes juridiques)
LLawé’nﬂgmmaﬁu%m (Les droits fondamentaux) dutdunisiasiziiia
iuw‘mﬂmaﬂgmmmmmgwma (Le systéme normatif) «aﬂuﬂmmumm
fumdnngmneiiugiud fdefarsundianinozvomdnngraneiugiu
(La substance des droits fondamentaux) La¥UNUINUBIAATFEITUYLY
fitunumandnyussnaumuasgaiismdnngmneiialy (Le grand prétre
des droits fondamentaux) sufianwazidunisldsunaadrangunasins
nguae (Le pouvoir normatif) A3tiadevesmaisssuyaylionagnlsuds

lowdanusznvunserunnesdlag

dmsulssinumsiiaszianwazanululszsulee (La notion
de démocratie) vasfannuAnivhensunasedlaenainis AlUsunusag
fsandaiaminisanulasuslamewuidaussansulnefiudeuain
wndnsuitludecssrulnedednann (La democratie majoritaire)
ungnslimnuddyfiansnazvosszadulae dafide ﬁw%%y’uﬁuﬁmfum
Uszrnu Foiamnnisvesnnlszsesulneuiioditingseuseu
5534 (Legitimite)  Tunmavsyvidulngvesnslidmunavesmasgsssuyey
Tugnuzifuesdnsiidu “fe1usiuna” (Le contre-pouvoir) fussAns
dhefiRdya@ wazesnnsiieuing
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dwmsulssiaumausenuausIIInsUsssUlag (legitimite
démocratique) MUNSIEE1U1AVBINAINTT LABLANILAAINTTTTTTUYLY
ANENTUSTENIIUARERUsEN1S Ao wanUseusulae AU wuIRadn
shemsunaseslagnainis Sednussysulaedamlulumsuin vagiinig
Unasedlagnainisaslvlud@eay ldnsluyuuemmanisides wieyuwes
nanguuny tneranuas dmsunisunasesseusulssnsuleeg aeAns
panmsviuthiidadulionaidofinmeag ssdnsmanisiaduesdussnon
fddny Aualaleludsauuszdulne gainisidudiuddnluingg
LLaz?jaLﬁummﬁﬁmmﬂ?J'as'ﬁyuﬁm%uwmmaamﬁmammi%’gﬁiiméfy
msznslisunafinadensiuiufanssumenisidios Sniauladina1ain
nsuneseslngmanmstu narnsssssaynlisunslunisunasesesils
1n9aELdY Srnamaniurdnuiaiensiung “mafuaiiounidesues
unnguane” (la bouche de la loi) 8813lsAd lunivesnisaugiuia
uenNMANLUIENE AN Ssfldnausesmile Ao ndén “un poids et un
contre-poids” fasgessuyaIaiunumdu un contre-poids AogIU1a
n3ileadu

tnivmsdfaaadnilvgiiuin “msunesesaenaints” ddelu
B9aU LaNgNNIIATIERINa3ua “n1sunasadiaenainmsidudoni
Ain (Concept) Tislogazanelal waziniley axilnssaiavesnnudnegndls
wazsheuegdls uazmslienesitonnuAnd madunmsinssiiisnune
vosadoruAniuies llimsdinnesianuiunanumsainadles fae
ladnwiluidednaly
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3. daanDgssanuIuazAUNNIBVaY “n1sUnaTaclagnainis”
(Le gouvernement des juges)

U av v 1 v Y a 1Y I
GNV]I@ﬂa'1’3LLa’J’J’]GZJ@ﬂ’l’mﬂ@’l’WTJEJﬂ’liﬂﬂﬂi@ﬂ@ﬂ(ﬂa’m’limu

a '3 [

ANNNEIEMTRINNgRUNBsgsTTNY s sindnnisliegradu

391115 kAt UANUNSIYNANTIMTUN WA UL LM AAT Y “nan

v A

nomine” (La doctrine) adilel winseviansisuduaglvdenuundiuiu
“nmsunasedlaenain1s” wse “Syuianainis” 4 Adslienaliiienaluds
wann1suasnguiiesUsznisiiewazdufivensusiuiuld usegedos
P < a - ! a ¢ W

gandunsidalszinuietundgnmsinsgvvannisunasedaggainis

Tunangungvane

Muwesduiu “msunasedlasnainis” 4 deuludie U a.a. 1914
Mszimaansgoisni lnedfininwy Walter Clark™ laldduiuni
Government by judge Lieusdnen sl unaluanwuzvilonInvesman

| a ' Iz a A v o « » a I3
agwmilondnesAnsnislesiilugldgnunn “Unases” Usena 8n 2 83Ans
Tufe fheliRvnyaR uazrheu3ms Fanisnadwiuidiandisanuliauna
YDIBNUNIVDIBIANTNNNTHIDIIANNBIANT IneNB1UIANLS I UENEUND
wnunagldounaneluvsuwavesnu nduldsiuianiiniesiunaduly
) A g o a & « — ° \ 1
anwaeMIun153dIus 0 duN1s “UnAsed” BNapIdunl LAgnauntIl
Wiot A.A. 1884 Woodrow Wilson'? lananidndnuiuluanuyastfediu we
waR9daALLULENIIVBIBIANTTFANT TuARd1IUNIY Congressional

11 &19lu BRONDEL S, FOULQUIER N. et HEUSCHLING L., (2001), Introduction :
d’un non sujet vers un concept scientifique. In Centre de recherche de
droit Constitutionnel, Centre d’analyse comparative des systemes politiques,
Gouvernement des juges et Démocratie, (13-14), Paris : Publications de la
Sorbonne.

12 Ibid.
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Government duidun1sBudundnsiuiagegnuesigant (La suprématie

du Congrés)

wenanil Seinngvanednnduutls sl Claude Klein saagie™
Inesueiaitinvesiasd “MIUnasedlasnainis” 31019aaNulean
fudsludatauiin (L'ancien testament) Tuidufiinsnegfivnnenainis
(Le livre des juges) Tuvaizdiinngvanednngumisiarsaniiinvesdiuiu
i Busutuluatylvl uarddatundenq funguiuduensiunavess
Wanlon Genumguiuiuensiuiat unuimvesmaiidnia gniny
panslisunavihiduiiios “nszuonidesweangmne” (La bouche de
la loh) Tnenguunefinsilasssanwiededfvydituiauseusssly
maeuserdUlay (Une légitimitée démocratique) aaiivthiiieasuld
unngrnBkRaRRiw ey mnmalisaiulunndfdidnuasd
“msunaseslaenainis” dednsevdnuisunsiunanagndnnisunases
szueuvszyisdlag sutlell “Uszedulae” fenumnevsdds “s1una

§98nY0935801” (La souveraineté du Parlement)

Tutszimanaiea Michel TROPER @ouunanu'™ famsusingd
yosdnnuaesdu Nildeezifoatu Ao “nsUnAseswomans” wie
“$3U1aMaN15” (Le gouvernement des juges) waz “n1sunasedlay
»a1n13” (Le gouvernement par les juges) 1nena119198909 Edouard
LAMBERT 31:8ugflfd1uau « Le gouvernement des juges » Hifupuusn
TuslSaea o Ae. 1921 e Edouard LAMBERT 85unerin nsunases
Im@gmmsfwﬁﬂﬁuﬁa NFIBENVBIARARIISN NN I TIRARUAIY

13 Ibid., p. 15.

14  TROPER M., Le bon usage des spectres du gouvernement des juges au
gouvernement par les juges., p.49-65.
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YOUMYIFITTUYYVDINYMINEY FeluuTun Common Law WildiSasuuan

' v
a va v (9 ¥ =

ANNENIVANNVNNY Wagmematilananhgdiininwmasseunsiu

fdrudragylunisunasestszine duasuaafuszifaans Marbury &

Madison

< I o a0 y o «
ziuladn duiundn “n1sunaseslagnainis” wie “Spuia
a1ms” U dnnguanersaealaldlunnunineisneinUssmady wagh

U oA Ao a = o = = g &
AgyAe Telugau Favawaativayusnussnmilanae Ussimer S
AVANNITHENNITIEIUIA0AINITRBNINEIUIIUNATEY IneiuAIa

a

f
d
8

aa o & a A g v o ] Ho  wa
Q@ﬁiim?uﬁ]@ﬁ%TWWSLUﬂﬁ]ﬂfﬁmLﬂUﬂqﬁimaquq'ﬂﬂiﬁqmu LAZVIANNITUULYEYS

Fusedlilusgossuyny duratud aa 1791 Tauiwerimsigainisld
srunaludnunedidunisunasedinenannisiidudsiiaiie (Une chose
affreuse) Wy Otto PFERSMANN® Sendaaiudniinignisunasesiag
Qa’m’]i‘ﬁiﬂ “G;a’lﬂ’l'iﬁ'ﬁ’ami'mgﬁu’lﬁ” (La colégislation juridictionnelle)
waznaindudornudaiiianie « monstruosité conceptuelle » fai
Fesndudesiiaszvitedonudsiiugiu (Fondement) voenstige
e Fansfinuiesesiludeinianiendeatudonudaiiu
31U 3 Usen1s A nguune (Le droit) UszySulae (La démocratie) way
UNUNYDIANaNIRBIANTNAINTS (Le role du juge)

UseineelSaad TuwiiuInuAninfendnutLengunaves
sumafies fo91 srunmvesmamstudliiauddyann iszimen
Mﬁﬂﬁmaqtﬁ’ﬁwmmﬁﬁamw@‘u&muwﬁ’zyzﬁaﬁﬂgmmamsﬁsﬁuiijué’a
WUSUlY unasndlavesnguaneiiiissunaaielfeundyafngune
ﬁmﬁuima%’gam dudunsuanioondaandnusesUszan (La lof est
Uexpression de la volonté générale) Tufie N%bﬂLﬂagﬂMé'ﬂﬁ’]mﬁ]gjﬁﬁjﬂ

15 819k BRONDEL S, FOULQUIER N. et HEUSCHLING L., Ibid, (15-16).
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1993580 (La Suprématie du parlement) fiiwinuniiarengusnedadu
aontuiireduuszrdulag (Une institution anti-democratique) ot
Bsfudusuiianiiazdquussssulnefitonsdesiuffinnuieanain
nsrvIuMsadnguine Wendmnsmengurangluliuadliseusundn
nsunasaslasmanstuing modsdifiesh vnnmstunngstulu
WSamavidels]

Michel Troper na1711 A5HANTUNITBANUAAIMIBNITUNATES
Taggain1susingiduniols e1vesureldvarednume Usznisun
nsunasedlasnamssindudonannsliswislunisinam (Le pou-
voir d’interprétation) is1ginmsirudunisldsrunanaiiafiansan
ﬂiﬁjmﬁﬁﬂgwmaﬁ";,‘gﬁﬁaﬁ (Le pouvoir discrétionnaire) visefiaziu fena
Ufrasinluiinnsunasedlaenainis lageSuigdudinnainisaelddiuns
Ausgsssuyn mszmnd meldenaianu liidunslisunailis
vouwndin deu demnuAniidhonisunasedasnainisasiioguiolsl
Juogfunsteny “nmsfiinny” Sgsssuyguesa ndunisldsiuna
alnaSavisolal (L'interprétation est discrétionnaire ?) wena Nt
failusziiuinsanifeaiusnalunsnyvaeumuve umeSFsIYY
yosnsuAlufiinsgsssuyy Indunslisunaludnvazidunisunases
Tagnans uazlasuviasaudimaigsssuyniisiunavielsl Jsteiansan
Usenstasieadesiunmsieseifmnuiiuguesngrune$gossuysy
ffufie nuiinshesnaanunisssuyy

NTaanifiedianukazAuIeed “n1sUnAsedlaenaInig’
ﬁﬂmﬁmiﬂmmzﬁﬁqmmﬁagjLLazﬁmmmﬂaﬁammﬁméﬁ’qﬂa'nslué’wﬁu
dald
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1a =1

4. wan “n1sunasadlaenainis” degasaisalai? uazn1swaung
VBIUUIAANINE?

Saitldnarudridefinnsandestuvesdilluiufetundnnist
a,g'ahlﬁﬁaaﬂul,%qawaaﬁaaﬁwﬁmu “n1sUnasedlagnainis” CARAN
doomdoutiunglennudn uaznsAnuiiinsziludsdnianieites
futoruAniiugiu 3 Usens Ao nguune (Le droit) Uszuisulag
(La démocratie) LLazwmwuaqmaw‘%aaqﬁﬂiammi (Le role du juge)
IngdamnuAnimensunasedagnainsiitevensiansanANuduius
maﬂ%’ammﬁmﬁugmmmgwmen??q 3 Usgnsnanany Lareauuseny
amduduresnislisiuravesainisiefinnsanininisnaseslag
pamsngaiavdelal el

dgpzusn N13UnATaLlagnaINIsinTullenaIn1sienudass

(Un pouvoir autonome) 1A osa1n15i81u1aiA1d (Un pouvoir

d’interprétation) fiavienansgyinismuandtuslunisitenldnaniiedase

(Des choix discrétionnaires) 9MNNAAALNTNANINTUNANINYIARTNIN

Aaealidrusinlunisasianginausinianguuie (Uélaboration de la
ddy av v = « a 9

norme) nsalilenadilalluiies “nszusnideavasnguane” (La bouche de

¥ o 1

la lo) warananedugnsssrunvegisuriasdtunslidnisiaungrune

G
Imaizigjﬂﬁuﬁ’uﬂwﬁaﬁ’iyzﬁaﬁLﬂuﬁmmﬂgmmasﬁum aseiieafidendy
“enaidugflisnaunases” fewuiieaiu fil Michel TROPER Ty
71 nsuUnaseslanaINIs« Gouvernement par les juges » 8g9lsAA
nsesueterudn “mstnaseslaemanns” audberil \unmsdiese
Fanssauun Descriptif) nanfe Wunisliamnuiuiidunans (Neutre)

Hude 1Wun1snssaulfan1svenes1u1avesdtalusyuunalnnisiiies

16 Ibid., p.15-18.
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nsUnAses lUMTIATIER@en13ds (Une analyse objective) 9090151
81U Inglifnuane (Des valeurs) vaamslddunavesealudnuns
fanana B Prof. TROPERY Ufasfiariisizsinistidunananmaiduil
Tngthluideslesfumnusenndesiugaumsniszudulag  uaziuien
futinnguinedrinnguanethuidiesiuaug fdiuin nsiesgidenn
AntlaeinlVlosuiymanuseusssilumalszasulaevesnisiésiuna
painstu lldvssdiuliesediluds “eans” (La science) numidu
Uaymlude “gaunsad” (Vidéologie)” uwagtangmsiansandnumgianiy
ToANUARTIAEY “NITUIUNITYRTITUNINTTEITUYRY” (La justice consti-

tutionnelle) WAz UBIANATEEITUYEY

ffouziides nisunmsedlanainisasindufivedle ffinnw
W3na1N15H81WNANLY (Les juges ont trop de pouvoir) dmsuns
T¥sunavesesdnsmenaidieduszueuuseaiulag dhngraneiifinig
diunuifosrildun Etienne PICARD o5u1891 lussuaussyiddlne
Tuwinveanisundesfuasesdnsuyuwesy Aadauidiunavislsenis
winsgiadusiunanaiide uidesegneldteulaiiagliimasvidoifuas
Mngaflenagninngiansel (Un seuil critique) 1§ madoeridaduns
filaszvifigaunisaisyesulang Bsndnenuduiusseninangvanediv
§1U1AAINTT ﬁm%’wmﬁawgﬂ%W'mié"‘miaiifu fnngranenateiiu

asurwegrndugusssy wu nisfienasgessuygiisiunanduenafivu

4oy
fia1santited (Un droit d’auto saisine) M3fiFasgsssuyyiIasdily

P

G»]i’maa‘umﬂ%}é’mwamﬂm%’gﬁiim‘@ (Le pouvoir constituant) Tainag
Dudhunaanuunigsssuyaasiu (Le pouvoir constituant originaire)

17 lbid,, p. 16.
18 Ibid.
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vesunaudlufiuifiuigsssuyny (Le pouvoir constituent dérive)
ms1zingunaaunigsssyapdusunaesulnednnuvannisunases
szupulsyysuleefion drueSulmeduvesusyyau (La souveraineté
du peuple) nandnienilsfe é’wmw‘%aﬁm%ﬁ'%%mﬂLﬂmﬁmﬁqmﬁa
\d@89v09UT2919U (Le droit du dernier mot du peuple) AIUNaNAT
Unpsedluszuaudszysulng mlddeswwesdiininwnainisl

Yoezitanu a5unelag Gerard Timsit uag Guy Scoffon 3jaa13ai
fimslignnaimuvemanisidlessuesinsmailesmsunaseduszusy
Uszrisdlaeldgnatnetuetnsasiud amouieaasenguaneegnsls
wagiaailafmalisiunanafide Hdufe maszlinaniafianuedisls
Wiaenadasiugaunisaiuseansulae Gerard Timsit lvidadunn 2 Usenis
Tumsitmaaylinafide Usznsusn enaldnafidafinnnuiafnuamuaii
dauFundes nanfe Fndumunszuadsay Ussnisiaes maldnanda
MnAnuAafiutesaues vienualstlovivasesdnigainistiuies
Fronunfiasdud@inndenudiusn eaesnsdid Wrdnwumndu
“nsunasadlagnainig”

5. danansandiAiasgsssuyduasdnsnainismiouaadue
w30l

b

nsiesiziluidedl Wunsinnsandimasgsssuygluema
= ' o v o & o - oA A °
w3oldl masgessuygltenaniluguanainisvisely iiefiasneudiniy
Inneasgsssuuglidnafiuaglvanvevwngiunsvesmunu Wuns
Unasedlagnainisvisely Tuuszbuil ud wawu dnnguuneyniseansy
Fafodnluginidamasgsssuyglussuumaiiey lhesunel et
Aeazlanaifiasioly
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Tudesiu ileliAnnnudnauluwnaa “matnasedagnainis”
Fausniidesadanunseaieine “Pa1ns” (Les juges) Wz “N15UnATeY”
w39 “SgunaluguedunAses” (Le gouvernement) Wagts1e13NNTN
IMNANYAUE “U” Y89 “SFUR” fvimihiluau “nsunases” eeslsh
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19 TROPER M., Le bon usage des spectres du gouvernement des juges au
gouvernement par les juges., p.50-52.

WonamsWulkadluudutu 147



nan1sUfURvThldEuaansllesiddny uaeluatnutinly
NNAINTT

o & = ! < - o

Aty 131e1senIndunisunasedlagnainis lenain1silenuns
Tunsfiny msizdnsunansinnulidnvaziiusunagandalaowi
(L’interprétation est discrétionnaire) 333 nsdifmasgsssuyeg e
AIUANATIIAINYE LTINS ST suewAlusiiudy Adhdnvasidu nnsld
o v < ! a [ I v
g1unludnvazidunisunasedlaggainisiuiediy msizidunisld

o w

91UNNNNITLLRINEATY

Lﬁ'aﬁmimﬂﬁw@ﬁﬁqLﬁmﬁﬂmmﬁ “AAINNTITOTINULY” v
“pannns” wilounamsmaduviolyl defonuil sud wawu odungly
Fugin n1snsandeumuTaURIe SEsTTHYQueIng ety Tdnvme
\Hunsunasesusmnils winanssgssuyaldliidnvasdunainis
BT AMFUUTZAUIINITAIUALAMUYOUME STEITUYQTRINMIY
fuaznsgnusendnnsutauenswavielsl ey eSuied nisiiaa
Syessuygiarsandtunnguingladanesysssuyguarliinalddedu
JuilesnsldgrunadfUaydRludeufias (Législation négative) waziiu
Wgensigunaegrauune anasgessuuglilalignnanainis vseldly
m'ﬁﬁmﬁwﬁaﬂ’]mmmi wivth AR fodu 39liledenis
Unasesdlaerannis widuihedadygRsnesdnamila usedslsfia uiinea
wuaglilaldduau “nisunasedlaenainis” uimawulaesuieisteny
Anidenisunasedasnansinsiniusodonainisldgmamanis

o v a

dinsegnelitedrdny Wwuluannisldgrunaluninfnainig

148 “nsastadunurnaas UR 9 aluR 1 (unsiAu-Dquieu 2559)



6. daiansafglfiuauvausTTilunisszvsulaguasnis
T “Unases” lagnainis

fouflagiiaseits “anuveussaulumaszundulag” veq
“nsunasedlagnainis’ msflazfiansanaumnees “Uszusulae”
Tngday  GomnfinsundernuAnaindesd “UssaSulag” minefs
nsfidusinvesUszvrvuluianistiudies vielufanisumvu was
wndululiussvrmuaisdedidrusnlufanistiudemnssiu wasd
drusiuynnar” Usssulaedudsyymiogaunisalninisidesnis
Unasesiiissaudiiusseninagfnaseaazignunaseslufianisthu
dlowTolumsuimssvmsuiudu  Andfiuansdaniuvungves
Uszasulnglingnadniau fie AnanvetefnUsesiunsuivesansgomsn
SuuTdu duneuil Ainanliin “Uszrniulee fe msunasesueslsyanvuy
Taguservu wagtiteussrwy” msunesesszuouUszasulneTauansoon
#eniseanideuarnisidonis Fsenmaenanlddindunsuansesnts
anudulszansulaglunguuuu agalsia gaumsaluseydulaeadey
Twﬁmmmﬁmmﬁﬂﬂ%’%mqﬂLLaqadN%éfaqﬁé’wmwwLﬁamﬁé’uﬁué
funuAataensu dufe wuiAndidiedniuaziainmyesdaenyy
(La liberté individuelle) Fasinaaintanmuanindedszesulngluga
n3nlusadidsldfuunAndesdnsiatamuesdaenyn? fady Sgias
Usgrsulaededoaiinissusesnuasesdnsiasninvesdaanaulily
Ygssanyny Tvadieliszrsulnglumatemussauansdosdingn
WUILENEIUIA aamﬂé’aaﬁ’wﬁﬂmiﬁf@iﬁmﬂuﬂ@%ﬂmﬂadﬂﬁwﬁw%

20 MATHIEU B., VERPEAUX M., (2004), Droit constitutionnel, (leme édition),
Paris : Presses Universitaires de France, p.315-316.

21 Ibid.
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22 TROPER M., Ibid., p.52.
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Court and Light

Pedithep Youyuenyong’

Abstract

In many jurisdictions, the Court of Justice, as well as being the
Judicial Institute, plays an important role in the development of a right
to use artificial lights and other rights to a healthy environment and
well-being. The functions of the Court are to interpret and apply the
environmental and planning law; to decide light-related cases including
challenges to artificial light use problems, building glare from the sky-
scrapers and rights to maintain the level of natural illumination. While
the significance of judicial bodies in many jurisdictions lies
in the binding nature of their legal decisions, that influence the
behavior of outdoor light installations and design, the Court of Justice
in many jurisdictions sometimes does not successfully defines a maxi-
mum amount of natural and artificial lisht which is acceptable during
day and night hours. It may be better to try to resolve these legal mat-
ters formally by bringing the issues to the consideration of the previous
decisions of the Court of Justice and establishing an understanding with
them about the legal provisions of the relevant legislation relating to
architectural lighting, urban construction and illuminating engineering

problems.

Keywords: light trespass, light reflection, rights to light, Court of Justice

2 Ph.D., Lecturer, Faculty of Law, Chiangmai University 50200
E-mail: pedithep@gmail.com
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4 City of Edmonton. (2013). Light Efficient Community Policy. Edmonton: City
of Edmonton and DMD & Associates Ltd.

5  U.S. Department of Energy. (2010). Exterior Lighting Guide for Federal Agen-
cies. Washington, DC :Federal Energy Management Program.

6  Joseph, A. (2006). The Impact of Light on Outcomes in Healthcare Settings.
Concord: The Center for Health Design.
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NsvenefvesuiTuYullasgeinlvin s Awndenassa
a573 (built environment)” fuywdlaasisuun ladnazidueinns

'
a

Avgnada wazansanUlnafuyudldainetun® smaftdesnisnisesnuuy
(design) D1AsvieAtUgnaiisdug ieliuassssurifdendiindsiiud
fifoenisuasainisssumAuagnsine (installations) waonlifivie
TanlniUssinnene fienansofidauasUssAugivigluyudasoueaiiu
eilunanansduvideluaouiiniuasaindlifiomedensueaiiuingrie
msdyastuenua’

uimsunedmesiuiiguruiieswasmiaundunadouassdadng
HoufeslinIeeNwULEIANT NIBBNKULNATEINS wazn1sAnbidesaing
drunfgates wevinliuywdannsaldussloniannuassssuady
WaIUTEAYE LA IAAUTE VTN NgIgALALENUNTONDUALDINDAUADINTS
nssiufanssuiiresdivaaidifsmesuiuildnu wininisesnuu
wasainafineliiinfienisnisdesvesuasduadaninuiensousianey
warsunIunsTiiAansuludiausesrfuunifioutu (a nuisance to

neighbours and interfere with their normal daily activities)" Lagn1s

7 Wells, N.(2015). How Natural and Built Environments Impact Human Health.
Retrieved January 31, 2016, from http://www.human.cornell.edu/outreach/
upload/CHE_DEA_ NaturalEnvironments.pdf

8  ARUP (2015). Cities Alive: Rethinking the Shades of Night. London: ARUP.

9  Cairns Regional Council. (2015). Sustainable Tropical Building Design
Guidelines for Commercial Buildings. Retrieved January 31, 2016, from http://
www.cairns.gld.gov.au/__ data/assets/pdf file/0003/45642/BuildingDesign.pdf

10 Moreton Bay Regional Council. 2015. Fact Sheet Light Nuisance. Caboolture:
Moreton Bay Regional Council. uasqiiisfisilu Logan City Council. (2015).
Residential Light Nuisance: Local Law No. 10 (Public Health) 1999. Logan
City DC: Logan City Council.
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Annsuasaineiflinuainailiduinsdedunden (non-environmen-
tally friendly brightness)" saulufiesnsneasneeasouiianwaenig
nMenniiuntinsiunasIsumAvesiioutn sunsenusednsluniias
PFasiupuaineiimaneay (a right to maintain the level of illumina-
tion) veaifloutumIen1sneainserasgeiildianuisegiafiaiisn
AyVIoULENIUNDLMLARALAIETI1997 (skyscraper glare problems) duvinlw
weuthuiiodeegluuinnilaseuvierdidyasituuinueiasdnan
Aamnaldauien® geuviliiAndedaudafeatunmslfnunanssivslu
FinUsedrTunardndlunsiunassssumfosiaelfios Favaneds dofinm
AeafunselfiAnanuiendouingsuiounanuasidesynd,
Tofimmiefuuasaindfiaziouasnainomsgavidednsein wagdl
sufsssiiudug Afetestumslinuuanseiugludinusedriu

Bsmagfiszau (Court of Justice) lunmeUszimadsdunumifeades
funaaadng (roles in a wide range of lights and lighting) \Jusestias
aoaUsen13aa8iu Usenisusn Anagisssudunumlunisiiansaninine
Afwawazaf o iefunisldauwasainanmaenlniivielauln
meuenaasineliAnauiionseusinguazsuniunisviianssuly
sz funiyanadu' Usznsiiaes magisssueiafuninsgiuie

11 International Dark-Sky Association. (2014). IDA Practical Guide PG 3: Residen-
tial Lighting. Tucson: International Dark-Sky Association.

12 Royal Institution of Chartered Surveyors. (2010). Rights of light Practical guid-
ance for chartered surveyors in England and Wales. Coventry: Royal Insti-
tution of Chartered Surveyors.

13 Department of Building and Housing. (1998). Compliance Document for New
Zealand Building Code Clause D1 Access Routes. (2nd edition). Wellington:
Department of Building and Housing.

14 Test Valley Borough Council. (2015). Taking private action for nuisance
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AUATEIENSVRIUTEY TN TunsalfiuassssumAvsouatUseRugnelviing
wioeaneinaNansznuianunmatnadeNrson iz iiluiivudusunsie
Aogunmeulizvesussrigula

e

v

unAuatull JWsulsezaiAdsussetgafinimineltesiu
LLmﬁﬁimflaLLazLLaﬁﬂizawﬁﬁmmﬁm%u (well-known light cases) lngeina
gAsssuluvaneUsEmalanuNTunuIMluMIiasaNinane W ARfnm
fimasingy Aaansgening uazraidifuaus wieuaRsandaunum
yosmagAssINuIUsEssonsldaunasaidluuinaensviedsign
a¥wesma uenaini unaruifujslinmziunumesmayfssauly
ouenunsaliiyanalnoonuuuvielfnumaluladuaain (ight technol-
ogy) FinelfiAnuasaineduiifirnienisdesiilivunzauvdenslninues
aefiflanuainiienadwmadesdedin 1918 oundley LA niwdauvde

AnSunelsensvesuAnaduy

2. ANBYASIINAUARLAIAT

AagfsssulunaeUssmalaidiuniunumliunisiansaniningm
AR efULAss I TN ALazLasUsEAYs Tuassnsdldnedu nadlusn
AagAsssudunfiunumlumsuddymdefniniiioatesdunis
fioa31s (construction) wieAawndeuassdaireiiuywdldadtu (built

problems without the involvement of the Council. Retrieved January 31,
2016, from https://www.testvalley.gov.uk/resident/housingandenvironmen-
talhealth/environmentalprotection/noisenuisance/taking-private-action-
nuisance-problems-without-in/

15  Fure, A. (2012). Bats and lighting — six years on. The London Naturalist, 91,
69-88.
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environment) Ins1zsieai eI vidsgnadsludnuasilimng
auvensneadenmsviedgnaiislnglalldmilsfeaunimayweinondy
v3odnyasiasseviiufifiinnsugnadsenasuiedsgnasne foraviili
LASSITNYIAINAIDITRE (sunlight) Tidesnsznumdeianuiedis
vuormmtedwgnatie aulumnliiAansagiouveduas (reflections
from the built environment) 2N TEAUURIANS WU NTEAINVUDIANTEN
(glass windows of the skyscrapen)'” Ssuavainedfiinainnisassiou
Vaual (reflected glare)”® naluiinuseananeliinnansenusensngay
voufioutiuflendoeguinuseuy finwesormsviedsgnadiedendn
vienneiusunsesegquainaisnivesidyasivansouy v
fandnn® uazenImanemuTIie ARTiietestunisieaiieetnsg
oA sadluundenianienisdewotasssued vilikadsssuy i

16  Jakubiec, J. A. and Reinhart, C. E. (2014). Assessing Disability Glare Potential
Due to Reflections from New Constructions: A Case Study Analysis and
Recommendations for the Future. Cambridge: Massachusetts Institute of
Technology.

17 NBC News. (2013). 'It is hotter than anywhere I've ever been': London
skyscraper melts cars, fries eggs. Retrieved January 31, 2016, from http://
www.nbcnews.com/news/other/it-hotter-anywhere-ive-ever-been-london-
skyscraper-melts-cars-f8C11066086

18 Building and Construction Authority. (2015). Review of Requirements on
Daylight Reflectance of Materials Used on Exterior of Buildings. Retrieved
January 31, 2016, from http://www.bca.gov.sg/BCA_Consultation/others/In-
dustry Consultation_on_Daylight Reflectance.pdf

19 Burgess, H. and Dravitzki, V. (2008). Living with our Neighbours. International
Cities Town Centres & Communities Society ICTC 2008 Sydney Olympic Park,
Sydney, Australia 7 — 10 October, 2008. Retrieved January 31, 2016, from http://
www.successfulcities.co.nz/publications/Urban%20form%20and%20liveability/
BURGESS-2008-Livingwithourneighbours.pdf
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liaansndosrlugsifuviedsgnairsvesyanadu (natural light that
passes over someone else's land and property)” %uﬁﬂﬁqmaguw
annsauuassTIIAluss AT mesoounsonazauduegidle
Faunumresaagisssulunsdusnidoduunuimvesaagfisssu
Tunsivadefinmierfulgmuaaindunanalsiunseudoning

(problems associated with daylight and sunlight)

aa a v v = v o a 9
nstifiaes magdsssulaiinundunuinlunisdnduafieiiuns
Tdnusaalsevgraanislduasainanuaonlnihwislauln wadadngein
vaenalniuselaulnnieusnainis (exterior lights) Alasuniseanuuuf
ldwnzan doudamalviinuasiidesnan (trespassing lisht) ludsusin
& dan v 1y i o & A ) - DY~ )
fundldsaanislinuwaaivieiundiuimveaieutiu® finsdeses
wadludnuaizwuinil geunsenusedvsauguainuazanulusgiifves
4 v oA o A X v o , .1 1\23
Weowtuiendvegusnununlaeseuld esnuasaa (light spil)
g usnainmindduveiioudiuvseusnunuiidiuyanavasvautuy
gouililiioudunendeeglaesouunasniilauandessnal \inAw

20 Aztech Architecture. (2015). Guideline advice: Right to light: What every
property owner should know. Retrieved January 31, 2016, from http://www.
abcplans.co.uk/uploads/frontend/media/documents/rightstolight.pdf

21 Royal Institution of Chartered Surveyors. (2013). A clear, impartial guide to
Right to light. London: Royal Institution of Chartered Surveyors. Ltaﬂﬂﬁﬂﬂtﬁm
1@ty Law Commission. (2014). Rights to Light (Law Com No 356). London:
House of Commons.

22 Maine State Planning Office and Hancock County Planning Commission. (2015).
Lighting Manual: Promoting Quality Outdoor Lighting in Your Community.
Augusta: Maine State Planning Office.

23 Environment and Planning Directorate. (2014). Light pollution. Canberra City:
Environment and Planning Directorate.
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WWenausnng (nuisancel uvilsifioutuliianinsalidinldegnsuni
avld fodraty uasiidesgndrdendiundiiuiivesuoudiuginde
soaAsudeinuosanimand aulusununsvduuounientsiUdeuderi
paUnfian uenani magRsssuunaszmAldidundunuminadefinm
ssrhaenvuiussduiesnannisesniuuvieinisindesainsansnsne
(public lights) Insn1asgvienthsnuresiosiu wiin1sesniuuvdedn
salidesainsansnsay? Wy lauy (street lights) IShwimnuuaenste
(security lights) LLﬁﬂWﬁﬁﬂ(ﬁﬂU%L’Jma’]ﬁﬁi%ﬂiﬂﬂLLaz?’i\‘ié’WU’Jﬁlﬂ’J’mam’m
151304 (public facility lights) a¥gnesnuuuanlisessuiun1sdnyiusinig
#151500EN19UNATEY USNITAISITUENNEAAINNTTUUATNIUYBNTTH
LaTUINSENS s IEALLY? uininlwanssasmanilorarilissanaudl
ofvegUsniulaseulsraumiangladueraneliiAnauiion
SYounnniseenuuunieinslnanssaeilimnyanvdolidulinsdods
wndes” fhoghaty Ilouuiiindauinuduniilegordevesussrvn
onnelAnuasidessnandunngluflegodorosszensu auoranseny
Aan1TUBUMAUTRIUSET U ilAlAnAMzusunauline (sleep depriva-
tion) wonmzueulivEuiEe3s (chronic insomnia) Liudy

24 Department for Environment, Food & Rural Affairs. (2015). Common causes
of artificial light nuisance, lights that are exempt and how councils can
assess light. Retrieved January 31, 2016, from https://www.gov.uk/guidance/
artificial-light-nuisances-how-councils-deal-with-complaints

25 Batinsey, J. (2006). Outdoor Lighting Ordinance Guide. Trenton: State of New
Jersey.

26 US. General Services Administration. (2010). P100 Facilities Standards for
the Public Buildings Service. Springfield: U.S. General Services Administration.

27 Shi, J. (2010). Reducing Artificial Nighttime Light Pollution and Its Impacts.
Durham: Environmental Protection Agency.
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Mndldnananud magissalunarsussimaanansodund
unumlslunsfiasandimnwiedluaensdl loud nsdidenoatimie
Awndouassaeiuyusldaidunelifnuasaiednnuassssum
wsolUuatafian1IN1sdeveasssud aulunsenuansluaveuniy
wazauiiuegfidvesssmvuiunsdiiuasssAnganvasalnilvie
Trsllrlnguenenans dessnanludsiuiiduyanavesdu aunelmina
\AEATOUTIAIVTENANTENUABAYN WAL

Jdvuvennsiegswesndfimmifeiuuasesniduaunguiedng
aRfinndaety T fedadnasiidesnarludeiiuuasninday
yaafloutu fegnnfuasainsiduilesnnuasagyioureinszanan
91A1539 WawiegsaRAeaiuavslulassssurRteliauaiuiud

1A%

2.1 siapgnenfuasdasinanlunauuasnindduvaainaudiu

NsdeIgNaIaIad (light trespass) Lalkn NMIALaIRINLMENLLA
wasUsehivg W veealifiwtelaull desiumesnluueniiunfigliau
Uszaeraeldauuasadng (stray from intended purpose)’® augnandnly
Y (% £ A 4‘4’ A Y dl' v = - 1 o dy -
fanswdauvseiundiuiveniioutu suluianisiuasdoludaiug
nlddasnislinunasaine® wasidesgnaragnansundunanmsmauasls
wialitu glanladudeneatunisldnuwaminnisueneins 9ees
NATUNIANWULNITADIVDILAININANNB IALAAAIUTIAEYN IR

28 U.S. Environmental Protection Agency. (2004). Hudson River PCBs Superfund
Site Quality of Life Performance Standards. New York: U.S. Environmental
Protection Agency & Ecology and Environmental, Inc.

29 Garvey, P. M. (2005). On-Premise Commercial Sign Lighting and Light Pollution.
Leukos, 1 (3), 7-18.
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(visual annoyance) n3afelilinA1uAanTousIAYAORANAINTIN

Yosuywd (quality of life)”

Tumsiminssudnsaing (illuminating engineering) N15AEMUUA
¥V (level) vamanMIgyILasUszIavuasiidesgnanldtu dans
wazanUingui URnumMuLasaindifesiansanisntdedadng (iUumi-
nance) Tfiviinmuasainsfinnnsznuasuuingaefiufiunntosifiels
lngdmnsiazan uinaziansananmiieguusienisauns ((umen/m2)
yi3ednd (lux) nitufidausveaiioutuiignsuniulnenisdessndives
wasfidnarudesatuiiiimhodudndlussiuiigs formeyumuldiiiufis
nangnsuniulnsuasiideaznardeudenn

ogndlsfinny lunengrang nsagfinnsmniinisdesveduasi
dosgnandundmingduniefuiidrusveaiionti® fuiine
AuNQUUNeIfesiasantaduasssemamenu Jadeusn ievnanisdes
YeuATUAL IR LAY aansaneliinAUReATaUS ALY
(nuisance) ﬁawaﬂiwwiamwmﬁuagﬁﬁ (well-being) wazdladeiidos
WeuthudineliAsanuiiendousimydeselminanuionsousiag
agneraLilos (continuous nature of the acts)®? nanfe wieutuillday
wasansnvaenlnirislaulnateusnetns desldaunasalniinmge

30 City of Canby. (2013). Chapter 16.43 Outdoor Lighting Standards. Retrieved
January 31, 2016, from http://www.ci.canby.or.us/Chap16/16.430UTDOOR _
LIGHTING _STANDARDS.pdf

31 Maldon District Council.(2016). Artificial light nuisance. Retrieved January 31,
2016, from http://www.maldon.gov.uk/info/100006/environment_and_plan-
ning/388/nuisance/5

32 Parisi, R. (2009). A User’s Guide to Bringing a Private Nuisance Action. Re-
trieved January 31, 2016, from http://www.ppgbuffalo.org/wp-content/up-
loads/2010/06/Private-Nuisance-Users-Guide-1.pdf
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Light reflected
back due ta
heavy clouds

Upward reflected light

Direct upward light
-

- Glare zone/

Light trespass

mgrect glare

Area to be lit

JUN 1 ununwansiianensdessnaivesuas (light trespass) ludsenasvsedaugn
aseusnalndifiss aueravibignandeusnalndifeddsuanuiensausinigla

(nley Anezka Gocova)

'
v aa

rnaavsgeunliaeinsaniininweiuasiidosgnaludsiau
uagnindauveaiiouthuenivanenfdhe i feguty maanizeiing
WeANIN®IAR Shelburne, Inc. v. Crossan Crop. Et al.*, Ingaffinany
Iﬂmﬁﬂszﬂauﬁﬁ]mﬂiqLLimmﬂiwmﬁﬂizﬂauﬁaaﬁaqﬂ'ﬂﬁm%Lmﬂ@:@ﬂ%

USNsUanevies ualasanthelawan (operation of the signs at night)®

33 International Dark-Sky Association. (2015). Light Pollution. Retrieved January
31, 2016, from http://darksky.org/light-pollution/

34 Shelburne, Inc. v. Crossan Corp.,. 95 N. J. Eq. i88, 122 Atl. 749 (Ch. 1923)

35 McQueen, T. K. (1973). Nuisance - No Right to Interference-Free Television
Reception. DePaul Law Review, 4 (22), 870-886.
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Y0IH101A5 VeI Ia de N drUS B uaud S UMINGINeAY

)° wALINTAL

Tulsauwsuvadlandlunainansdu dudunissuniu (disturb
Tusnslsausuvadlans wsiekasantigvassaeyin N AN gusN1g

Tsausuvadlannliannsaueundulaegaunsigy”

winiludnedvilsiimaaniseiiniaedindu léud af Hildebrand
v. Watts® Gsmiiuasanin§nveuvasnsienisuenennsanmdeniny
Y99311a8 (outdoor security light at the roof) ladeatnlufausiautu
wodland Tnglanadlae1einlanAlasunuAensous1AQIINLENAINET
aansgoiinifidinduadifiinsgiuduiuiTandgfosnddlfindy
visovhuiifiguiidnasldneliiAnanufenseusimaunlandiuna
Y9an13nszivestagliuTngdauususznisle® wu landldlaundu
Tmaiumsldanulanlndnuanuvasaisnieusne1nsvesiiag
zdamasunMuNMIUsudUvsauluasauaiIvadland Wudu

nAnautudeiy nMsduneluadinimieatunisneliiie
AMLRenTauIAdULlwNLaIidedznaT druelafina1ignste

36 Smith, H. E. (2004). Exclusion and Property Rules in the Law of Nuisance.
Virginia Law Review, 4 (90), 966-1049.

37  Noel, D. W. (1939). Unaesthetic Sights as Nuisances. Cornell Law Review, 1
(25), 1-17.

38 Hildebrand v. Watts, No. 13988, 1997 Del. Ch. LEXIS, at 32, at *20-21 (Del. Ch.
Feb. 18, 1997) Wingfesuieantliiianisly Barfield, W. (2006). Commercial
Speech, Intellectual Property Rights, and Advertising Using Virtual Images In-
serted in TV, Film, and the Real World. UCLA Entertainment Law Review, 13
(2), 154-186.

39 Ploetz, K. M. (2002). Light Pollution in the United States: An Overview of the
Inadequacies of the Common Law and State and Local Regulation. New Eng-
land Law Review, 36, 985-1039.
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Wnsafieatiuayuideuasmuligauthedulimssfigadludeifianie
tu Sudulunumdnnissiigad (Burden of proof) #alu mndarmihie
At Afgadivuldiumnuienseunienumgduiownainnis
Tuuasaiwenfioutwliaunsfigaideiosimudaulinainsns
Iy dennudananfivdesuiailulssifudly

ety anseigadvedlandluadfinniieasunisneliinaiy
endousamasuionnanuasiidessnd Tseravmneds uihiiveslans
flavdesiigaideiinsmuilandgilasuanuiensousingudena
nsEMUAINMSADIgNETeNAY ielirmaanigaiiny (ialunadgene

NndnTw) Wedtaslanelminauiensousiagualanni

Tudsemadange madenqufinedaduaffinnfeafunsneliin
mmLﬁam%fau'é”]mzuué’w,ﬁaammﬂLLmﬁﬁaﬁﬂgﬂLaﬂﬁwmwmmﬂﬁw
AU degramu lund Stonehaven and District Angling Association
v Stonehaven Recreation Ground Trustees® fnagangulafnduaafingm
Reatunsielifnmuienseusiag wawnlidesainsiinnsusng
aluasiiunudla (tennis club floodlights)” Alddeslugausnausituay
AolmAnanuienseusimguninanlaifiduseunisnniat (fishing)
Tuushafuiiuiiiad River Cowie) Bsudnasituiisuuithdnaruduiiui
fiinanUatvissiureuinanUamiouseneufanssutunminnisdug v
Suulth®

40 District Angling. Association v Stonehaven Recreation Ground Trustees [1997]
60 SPEL 36

41 Wild Trout Trust. (2012). Advisory Visit Shimna River, Co. Down. Waterloov-
ille: Wild Trout Trust.

42  TEMPLE. (2006). Assessment of the Problem of Light Pollution from Secu-
rity and Decorative Light. West Sussex: TEMPLE.
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Aimnwwesrasnguiitnauladnafivils léun afl Bonwick v
Brighton and Hove Council®® Tuaiimadenguldnmaninasienls
TuasidosgndrdeidudedinoliiAnaudensousiagusenisnis
(a potential source of nuisance)™ ﬂaﬁlﬂﬂaﬁdﬂqwﬁmauﬁLmeﬂlV\I?ﬂ‘m
ANUUaRRAE (security lights) é’uLﬁuawmm‘gﬂiﬂﬂmaaamﬁaqﬁmﬁaﬂaﬁ
(Hove) lédasgnanidlugsthuresueueuin lasueueing eiaulisy
AULADATOUTIANEYIINATADIVDILANAINGT UIBUBUINIAYINAITIS U
TWsanviesdudedevifutuaruiensousimguaskansenuvemy
Algsuanlnsnumenutaensovoanaunaiionsnd nieufuSunandeme
(damages) ananviesdudladlend udanviesduidiedlsriufiasiiazang
Andermonduwieveuln desnusvednldiideswiinanluiloadundise
FNRDINAY ImamaﬁaﬂqmﬁudﬁLmeﬂlw%’ﬂmmmﬂaamﬁaﬁﬁaqmgﬂgw
Sefinunazningdurennevanin deunsliAnanuienseusimauduie
vo1dn Wevewin Sansiagldsuandemensomaulnumaunuld

PnAAnwimasnguldiaednaueliluaf Stonehaven and
District Angling Association v Stonehaven Recreation Ground Trustees
wazAR Bonwick v Brighton and Hove Council Aasanguiiiunsaii
TugeanidmnuasiidessndnléneliiAnsunsounauamuyudviens
THAneuifenseui mauiyanaduieiiiout uledueguinalaysey
wiasiuilauassuduraniigmaasanan ;:Jﬁié’%’umwmﬁamwiaéwma
veldsuanuiiondousmayesraiier landfveuiiarldsunisBenen
mudemeiiintuiun

43 Bonwick v Brighton and Hove Council, unreported, 2000

44 Scottish Government. (2009). Guidance to Accompany the Statutory Nui-
sance Provisions of the Public Health etc (Scotland) Act 2008. Retrieved
January 31, 2016, from http://www.gov.scot/Publications/2009/01/23142152/8
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pg19lsfnu madingudildimeiansaninmdnluraislsyinu
éhaﬁuﬁLﬁmﬁ’ﬁaﬁumiﬁaﬁﬂgwmLLfN Loun Usziiuusn enasanguliiiag
Fasanfinnedssiusziunsidnuvesadussiuiisuld (acceptable
levels of artificial light) naafe A1asengulilmeiaITUNINNUYITEAU
vosuasaieTyudausaliaulduaslurusidoaiuuysdannsaliuag
Tuseaulaeaina1lngUsImIINdunsI8mAeguN I NNIA3 1NHANTENUAD
gunwlifesiian Juflenyuslinuuaduszduiisulivielussduiifa
azganfuld ieutuflionafiagludesSoudildaunasdananale
i sefursaudesaieidmiedu lux sudiunssunaunisdisein
(disturbance) w3enellinAusIATY (annoyance) WuAw

Uszidiufiaes madengudsliinefinsannmdnnasiieitusesu
yosuasioygnliidesludailoutiu allowable light level that can cross
property lines) naafe AasIngudlailnefananLNaNIUEREI
Tusgdulmuiifieutuneassuldvouasainslussduiidosludeiufiam
yravisoniwdauveaiiouthu ludnuaeiiioutudweseusulsinsesu
osuaninanldenanslitinanuienseusiaguienslimianansznu
don13isetinusedrfureaiioutiu lutlagiu wihidinanaadu
Wemihiiduvedandfinandeimuldsunnuiendeusinigainnig
Uéasuﬁaﬁquﬂgwmﬁhaa

Usziduitany wifludegduiiinasivesesdnsinIndlsidderniu
yanguang (soft law) fifusenauimdnoenuuuvdefndunasadng
TudssinadinguasufiRnuvateatusieiu W namnisldnueasadng
ABUBNDIANTUIDINI Light Guide 6 (LG 6): The Exterior Environment
¥99a01UU Chartered Institution of Building Services Engineers (CIBSE)
figanueravduenionansfanaiundsnountiithdunientsziigesl
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dreeu witulilauuieainuinmadinguasassuilansonsaiiansu
RNINYIN LN UTUINTFIUAINA1I0E1LATIASA

2.2 A70819ARLEIEI199 19 UMIB9N AL BUVBINTLINIIN
31A1969

LANSIIUYIRIINANBINNENTBUAITINE 919asYIaU (reflect)
sinpiiisuviegiiiutun Weuaseniindmnnsgnulugaingis
Rsfuln uasenfingfenaagviouiundmemveaitouthuiiegordeuiiam
yi3elidyaslasevaimsvidedslgnateiifinisfiade inginsunietng

a o a5 1 4 | . Id 1%
NANULTT LU TUIR99IAT589 (skyscraper windows) tUumu

wasaziay (reflected light) 1nnIs191ANTgInTRaYIOU
Mndsgnasaniingiufun demiliiAnuaminn (glare) “nannfe
LAIAET DUAINDIANIFINIdDNNTENUAIANYB AUTIDIRBREUT M
fuilassouniedosnnssnusofiidyesluinuinuseus 91a3 909
vilmAnuasunn v liuesTnglaileda (discomfort glare) wievili
lifaunsausaiiuingld (disability glare) euasuiamgounelifiin
arudionfeusimguniioutiuiiondvoguinuiiuilaesourioyana
Jiidasiiuenasviedsgnadsiifiniseenuuuiakmiinsiseiaisgs

U o
v a

DULRITIUTSDRIT UL

45  Edwards, L. and Torcellini, P. (2002). A Literature Review of the Effects of
Natural Light on Building Occupants. Golden: National Renewable Energy
Laboratory.

46  Los Alamos National Laboratory. (2002). LANL Sustainable Design Guide. Los
Alamos: Los Alamos National Laboratory.
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AradfuaualpeNITUIANINYIAR Bank of New Zealand
v Greenwood *" 1ageailifuauaininui1n15a Yo UV ILAIEI1991
(reflection of dazzling light) 31n91A1Tvasd ey laneliinAsRensou
s1mydueIaesosssnAdemenioaduluunaunula (actionable
nuisance) WIzUaIEEYIoUIINBIANSVBIILaelAne lilAnAURBnToY

Swgyualand gaeondeluuinansaiuinuiveiaisveiay®

2: waearinadviseuaIuInni(glare) SuiilosnuasayiouIaINT¥INAINGIATE"

=)

U

&Nl

47 Bank of New Zealand v Greenwood [1984] 1 NZLR 525

48 House of Lords. (1997). Judgments - Hunter and Others v. Canary Wharf
Ltd. Hunter and Others v. London Docklands Corporation. Retrieved Janu-
ary 31, 2016, from http://www.publications.parliament.uk/pa/ld199697/ld-
judgmt/jd970424/hunter01.htm

49  Whipple, T. (2013). How London’s burning in the glare of great glass tower
the Walkie Talkie. Retrieved January 31, 2016, from http://www.thetimes.
co.uk/tto/science/article3858974.ece
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wenanil Tud 2015 madwnguldsufinnsanad Louise Siraj v
C &M Hall Ltd® efiiiussiiutofimmidoussiuiigaudsndiifestu
o iuasenindfiazviousnanluindaiuaunanlnil (sunlight reflected
from the blades of wind turbine) @u1sanelilAnAULADATOUSIAEY
uifflendeuinalagsounsufsiuaundalnitldviel Tandluadilsve
Tmafidddisnasneumsindeisiuaunanlifvdodslsuanngald
AfuaumanlniiTlunainarsiu Fagffinine HHJ Raeside QC finandiu
Juasefinditaziionu (slinting of the sunlight) anluiafsiuaun@alnii
ansaneliiinAnubenseuimwnlandls widdewiudenaissven
Sdlailfnyufinnn massnquiioimsagiioureuateniindandsiuaugon
reliAngUassaiensuaaiiu (visual interference) wadlanrifiendvaglsl
naaniideesisiuaudana

winfiansandadonnuiingnuiludedu nsneadiiennis
vedsgnaieaildimgiiilisunsotngfiiiiadiuan Adeuenasinlyiin
LAIEIN9S VS BLAI UM TidsTaueanu IN1ZNTasTauTDLEIt B
Aedudlonasmnnsznuiuiagiadsunietngiiiafiuen madduaud

[y

Aumadinguvilanamaninasiuausznsneltuauionsaus ALy

DULDINNNNLAIAINND VT DBEIUIAAIIEDIAIUNIINEINDAS19NLNTT

v '
- =

AnATIngNINITIUVTe TN TR windimaiiduaudiumadingy
AdslipeininyamdnnsifeliuussinguveInuFensaus 1ALy

DULIBINIINNLAIAI19D 1T OLAIUINANE BDIAIUNNNEIN DA INNTLNS

1% ' '
Y = Aaa o

ARATINGNIRITIUNTO TN NER UL

50 Louise Siraj v C&M Hall Ltd, unreported, 2015

51 Tilling, S.(2015). Nuisance: Interference From Reflected Sunlight & Appropriate
Remedies. UKELA e-law, 87, 17-18.
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U 3: uaseindNdeunannsenuuulaalgaIsiead gauenvneliiinuaadnedn
Iauatuanlavionaneliiinduneseguamaenwasnsndduveiiondy

wardgasuinalagseuiunninishansuusgansiwas™

AIDYNTU hAINEDININNNTENULKIIDASwaa (solar cell)

%

VUNEIANT1UAD1N 0 LA AALAIAT 193 M3 BLAIUIAAITD19N 8L AR
AMURonsaus ALl uT s oRae AT UTUR UL sz iaslsans

Aty
waaiduingiiiisunsedngiliaduinfionsasiounasldiduagied
WANIMNT WasadedvsouasuInafiaeiounnaningninisunseding

o

MlETwINIINe A TVTeAgnaT s riands A9198ANDUAIININNVDY

52 Solar Energy Industries Association. (2015). Solar Technology. Retrieved
January 31, 2016, from http://www.seia.org/policy/solar-technology

53 Colton, R. D. (2015). Assessing Solar PV Glare in Dense Residential
Neighborhoods. Retrieved January 31, 2016, from http://www.solarindustry-
masg.com/online/issues/SI1501/FEAT 02 Assessing-Solar-PV-Glare-In-Dense-
Residential-Neighborhoods.html

wonamsWulkadluududu (177



Aauing (art objects) M’%a@mmmmmﬂmUﬂﬁmmmsaamwu?a
Ugna$1auneee (architectural constructions) W kaMAINNIMIBUEAN
vaiiagviousnaneinsnudavil fenadewniiinssanisdauansnm
Meluvinnemssnvdmils susnansevuseayingiidnuansiiingsans
fanas 1usiu

o

2.3 aaag19anNgNUANSTunassssuvIRNY281h A NE T 190N

De

NUNBIANS

mqwé NNAUNAVELASULEIEINA (right to light) nanafie uuwdnnAY

a

goudlandnayle %’ULmeNmﬂﬁiimmLwaamaumwmamuum
Nuwﬂﬂﬂﬂuﬁawgﬁﬁ]”hLLﬁﬂﬁiﬁMﬁmW@LW&J‘U?%ﬁVIﬁﬂ’]WLLﬂﬂﬁ’JNﬂ’lﬁJiu
91A13 L‘wswLLaaﬁismnaﬁ]Wﬂmamﬁméﬁ‘lmmﬁﬁagjmmﬁmﬂaLLazwwsi
nnavaInsaldnuLafindlalaglideadealdinewiusenisla™ ansla
Sunasainesanan deiduanssnuseiuauainsdiuiuen @ right to
maintain the certain level of illumination) ma“lummw%?ﬁﬂqﬂa%’w
Usznnsuils Lﬁaﬁmiﬁaa%’mmmw%ﬁaﬂqﬂa%mé’wﬁwé’ﬂm% an1uiin
goupanluuLasalnen1elueIms (architectural interior light design) T4
mmzamﬁ’umiagjmﬁ’w’%agﬂLLUUﬁﬁ]ﬂisuma‘Iummﬁﬁ?w] TGAGERFAL
JaiinuAn (value of natural light inside buildings) ﬁﬁﬂﬁ'@ﬁiamiﬁﬁﬁ%
vosgaulueIasrsenisaniuianssudieg luerans saulutisnmeing
aodnenssulusansitenadesefonassssumndufudiudaeliinnig

argunelueinis

54 Planning Portal. (2013). Changes to right to light regime mooted. Retrieved
January 31, 2016, from http://www.planningportal.gov.uk/general/news/
stories/2013/Feb13/210213/21022013 1

55 London Borough of Waltham Forest. (2007). Building Control Service Guid-
ance Note 27: Right to Light. London: London Borough of Waltham Forest.
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v

JUT 4: uassTIuYA (natural light) dewiiusyleminsinugueudionazinla

Giaﬁja'lﬁ’anw‘l,ummif‘é

alls Aggeyrunily (reasonable person) HoNAIANIIIINULDS

Y oq
aAa

LazATeUARediAvETasldTunassssumAluseRuAmrauiioounssly
MinUszariuiuetisundslunisvingu nanfe 3@q%uﬁalﬂéaummma
feinmuisasdudvesormsiiduinsdoguaimounsiovesnunasiia
mavsneldgBudlimsfiaznszsinislag sudwmaiesoaunimoude
YIMULBILALATOUATY fBufuarfafasldmnuszdaszTanislining
YDIAY é’uhidaiﬁtﬁmmmLﬁam%’auu,ﬂ'Lﬁauﬁmum@ﬁé’maﬂﬂmau msle
Funassssumfegnaliissreguainseneazaunmdinneaieidu
ﬁqﬁﬁﬁycyjuuﬁamwmal@ﬁwul,aqLLazmaUﬂ%’aﬁwﬂﬁ%ﬁwéﬁuw’%aﬁﬁu
aﬁi’l\‘iﬂﬂa?jsu (a reasonable person’s use and enjoyment of their land

and property)

56 OBAS UK. (2014). More tall buildings to come with proposed “Right to
Light” reforms. Retrieved January 31, 2016, from http://www.obas.com/blog/
more-tall-buildings-to-come-with-proposed-right-to-light-reforms/
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atislsiinny Tuvrensaifieutudildfonsldlgldmusedase s
Tunsanusnvmseealdlildnnuszdnsy Slunsivindwdeiiuvamy
A lAnsngvseadamnsunsngvesnuluunts (obstruct) AAN19AS
409 IAIIINNR Tezdosasndinielunazaeusneimsveaiioutiu
auduq liileutuaudun Tlawsounassssuwd (natural daylight)

v W

Y L% aa o IS o/ o v 14
Weswdsludinusyariunuodroudelunsinaulussaunvaigauls

nMINEaednYlSNYIveIdIngy taln Prescription Act 1832°
VL@h']wé’ﬂmmsﬁ’iwmﬂQ’L"fJuLfiﬁsuaqmmw’%aéNwa%ﬂﬁ%’uLLaQﬁsﬁmﬁ
mantsandunatdeiiestumn 20 Judr fiiudweseraimio
?ﬁ‘dqﬂa%f'mﬁ?u%auﬁﬁ]3ﬁmlﬂﬁ;:ﬁ'udaa%ﬁqaﬁwﬁw%’wéw%aa%ﬁq?%wmﬂ’q
AAnansdeswoauasssuni’ auluundesfifin1ensdesralaesssuTf
ﬁa]zdmmmé’J’qmﬁﬁﬁa?ﬁﬂqﬂa%fwumm (forbidding any construction
or other obstruction that would deprive him or her of that
illumination) Qﬁuﬁqiﬁmmmﬂ'aa%’ﬂammw%aﬂqﬂé’uhﬂuﬁﬂwmzﬁ
uadafiFnIInIsdedveasTINYA Liuuszldsuaygnandidudives
@ﬁﬂﬂi%%@éﬂﬂgﬂﬁ%’mﬁ?u

wonang masanguldiagnmdnnyvineaestouasiieafuans
¥sunasaing Gvslusasssumandaeliauaiuniiuiionnns) Tneria
gangulalreiarsaniiminwiulilvglaneassedmniunindvioasns
AeunTafiAniennd e wewassssuYf aulduadsiianisnisdesves

1 o

WENSITUYR Nvzdesasindaniuveiynnady

57 National Achieves. (2015). Prescription Act 1832. Retrieved January 31, 2016,
from http://www.legislation.gov.uk/ukpga/Willd/2-3/71/contents

58 Medway Council. (2016). Trees and shade. Retrieved January 31, 2016,
from http://www.medway.gov.uk/planningandbuilding/treemanagement/
treeguides/treesandshade.aspx
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Wurnadanguldiaeitadeluad Wheeldon v Burrows™ fiflussifiu
HayiRefuningansivyanadns nanie wesaauduiwesiinudu
Huiideedsiniluilofifontu §dirmensdewaasssumiozdas
dosrhunthinwesdsenu sennunesuaulidwieinusuduiinalssany
dunildlifuunetaneunarvefinusuduiisissnusnarunidiiuune
udlsd somnunetaneuldvinmsudsunlasanwwesdsugnaindludnua
Umﬁqﬁﬁmamﬁdawmu,mﬁiimwaL‘%’mngmﬂml,azﬁﬁuiuahmaamam%
159 ileansuasiifuvesneunslyiliaunsosunassssunnile sounune
uflsfldinssensusmaniedagnaiisnesnelanoudineliiinns
untafiFmsnisdesenassssund andsadudefinniussninednsly
nsa¥eeNAsvidedsgnaineduq (ight to build on the land so as to
obstruct the windows) vesneianeufuavslunmslinindvasiduiien
axlfuasaanrdeorudnundsiinuvesuneuislss (an easement of access
of light through continuous enjoyment) siaunA1adingwlaidadsn
é’muzyws'?‘?amamﬂmmzﬁﬁmzmwmaé’aLauﬁ’umamﬁiilﬂmﬁmqma
avsaudaandorerony willldnosimindansmilesmindszuing
WU lanuLIgIanau w1gulslsidiietan1s@nsivliemnsndveaune
Janaula®

wsiriaunlumf Colls v Home & Colonial Stores Ltd® fnagangy
laafadeludnuuamanils weuntesAuasesdninaslasunassssuya

59  Wheeldon v Burrows (1879) LR 12 Ch D 31

60 Law Extension Committee. (2006). Easements Lecture on 21 June 2006.
Retrieved January 31, 2016, from http://sydney.edu.au/lec/subjects/real prop-
erty/Easements-21.06.06.pdf

61 Colls v Home and Colonial Stores Ltd [1904] AC 179
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paAR LU weEsII (ordinary notions of mankind)“naafe
Suagluniil 16un Home & Colonial Stores Ltd fasnsfiagUgneinsgs
vuiinu Tansluadd Toun welead Fenseunsesiinulamseiudufufinu
vesdnasuazieInsazgnenmslmiidesnannisugnerasinves
$naelddmanenuaincusnaemsvedanddudis Wunalderasves
Tandusnadudiddannsasuaoindlén aasinguiiuvitunelanad
fearldfunasiinewung (sufficient light) Tuusnaerrsvesuslraduay
welaadfaneiiansiogldTunasssumi (LaemNsssuvIRtuU1whsens
Bonduasdifiuuslusmavie ancient light) Wimunedunisldnueans

vedeUgnainesnuagazmnaulglazunigy”

foUNNBNA1uAR A8 AR HKRUK Il (CHC) Ltd v Heaney™
wagAA Coventry v Lawrence® ﬁ%ﬁaﬁahﬂuumwﬁLﬁmmpﬁﬁgﬂmwu
avsaglisuuassssumAluinusziniu deiignnssnuavsiazliiuuas
s33uMAIINNSARAS eI SVRE DUl aNIUUATsTiAanTTdes
YasuasTIIRgonaIsaTiar e TunsiBeeieiduraulmauny
(damages) LLazmﬂﬁﬁi’wLaagaaauﬂgﬂa%ﬁqmmﬂmi (redevelopment)
dielilVasgnasevesiasuntiafiamemsdesyoauassssuugiui
Tummw'%a?ﬁﬂgﬂa%ﬁaﬁumhmﬁ

62 Benbow, S. (2015). Rights to Light - The Law Commission's final report.
Retrieved January 31, 2016, from http://www.hardwicke.co.uk/insights/articles/
rights-to-light---the-law-commissions-final-report

63  Weekes, T. (2012). Not a light touch: Remedies in rights of light cases. Re-
trieved January 31, 2016, from http://www.landmarkchambers.co.uk/userfiles/
documents/resources/Rights of Light - Remedies TW.pdf

64 HKRUK II (CHQO) Ltd v Heaney [2010] EWHC 2245 (Ch)

65 Coventry v Lawrence [2012] EWCA Civ 26
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o Y Y v o

HavaIAININEluARnasY viligiaunedwnsuning guseneu

Y
[y 1

§5095UaT901A1T UasUSEmTuUseiuInaiy Aoensentnfaiudes

' '
a a

(risks) MfiLNTY nsrzmnaaUinuieirnsldeenuuuuasneadns
9115 sulanwauglUUiANIINSd0 0 ILasTIHYR auneliinn1sazidn
ﬁm%ﬁ%léf%’uLLaQSiimwaﬁa@ﬁmﬁﬂuu%nmlné’ﬁm (rights to light
infringements)” filauad SN NGVTeLUTENOUTINITUAS19EIANTD1R
FosduRnmaunsanniseanuuutasfeassermsiililamddsianiens
d09UBULATTIUYVIR KuedvnIuminduaruseneugsnatuasnienans
FeresldanusednszidlunisAniondSudneeeniuunIeasNeIn1Tmse

AINTUL 9B NLUUDIASIALAI TN ANIINISADIVDILEISITUV IR LAY

'
o |

ezl sunassssumivesiiiendueguinalasseueiasviodsugn
a¥1efifdsazasaine nasnuuid3taduvesenadang1n dualiiaing
p1msdadlinuszdinsefintu Jsereegdedunisnanesgiuie
AuAsesAvsesUsEYvL Suduunummilsvesma

nfilananiunludiedu dgeumuldinmaansgewsni madiduaua
wazA1asIngy lanundunumlunisidedeadnedriuwaslseivgias
WAISITNYIR LA ARkasdesgna U nukasnindduresivoutiu Ad

Waeardnedng ULl InNUANEEIDUYDINTFINIINGIANTEN UarARLNEINUANTS
TunassssuvArelinNUaI L NNLN1AS

66 Law Commission. (2014). Rights to Light Executive Summary. Retrieved
January 31, 2016, from http://www.lawcom.gov.uk/wp-content/up-
loads/2015/03/1c356 rights to light summary.pdf
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3. AnagRsTIuiunsldauuasadnslufanisana

A1911U19U58N1591A188101 50 UA BEUANIITNIUAIDIN
waoalwimsemaaunsadugdaudansriunislinunasUseiuvgluiin

Y

aa  a

Usgantulauseli sruluferaianslunissunassssuvfegnanawie e

'
Gl vYal

a1ewslvesvinulumaniedidesnfnsesisnisiumalavseld

wirswaiuiRnulumanseuiliusnsea Ageudeanisuas
ansnmaealiinuselaulnaelueiais (interior courthouses lighting)®’
dieuszneuianssus uisaugRsTs uasEieaINNITeeNLUUYERRGS
waonlihvselaulnlumadeuvihlviguianulumanseduldusnisea
wowiiuingane lhedrednau® fegremu nseanuuukaaintluio
#215041AR (courtroom lighting design)” gauvilviginnwiauisa
upafuLazeudfininwmseAddlaedameldogsazain wiinau
mihdadsiaunsaueaiulddnaulunadidafiusidiinnywiedds way
NEANEsINBLALEnaIsIInNkazneulumald Wuduy

67 Office of the Government Architect, Building Management and Works. (2015).
The Architecture of Justice Facilities: Design standard for courthouses
and justice complexes. Retrieved January 31, 2016, from https://www.finance.
wa.gov.au/cms/uploadedFiles/Building_Management_and_Works/oga_jus-
tice_design standards.pdf?n=4163

68  City of Seattle. (2008). Justice Center City Project Case Study Seattle Fleets
& Facilities Department. Retrieved January 31, 2016, from http://www.se-
attle.cov/Documents/Departments/OSE/GB-City-Case-Justice.pdf

69  McGill University School of Architecture. (2006). ARCH-447 Electrical Services
- Lighting. Retrieved January 31, 2016, from http://www.arch.mcgill.ca/prof/
reinhart/arch447/fall2006/StudentProjects/03_FinalReport.pdf
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JUN 5: Mslduasadnaniguen (exterior lighting) 81A15%89AUEI1¥N5Aa Ralph L.
Carr Colorado Judicial Center lananaiiaanuiies uasglalsaila ansgowsn’

Syunaveaareysemadslianuladlalunisiivunuinsgiunie
wwmnseeniuuanUnenssuvesEns1sUlnAn1aNsYRsTId (architecture
of justice facilities)” inszuaIEITUVARALIaIUTERYTNETUDIATHBY
denasieensual Auidnuazaruidandanavesuitinulumadugian
Ansiasnynisluma unsgunisesnkuuLasainsdmivassayulnaves
Aaagielvid (modern justice facilities)” ujslvidoanuuunasainanigly
o1 swengweenuuuLasailusemsmaiiansayh U Rouma

70 Colorado Judicial Department. (2013). Ralph L. Carr Colorado Judicial
Center. Retrieved January 31, 2016, from https://www.courts.state.co.us/
gallery/album.cfm?Album=4

71 Courts of New Zealand. (2010). The Supreme Court of New Zealand.
Retrieved January 31, 2016, from https://www.courtsofnz.govt.nz/about/su-
preme/the-supreme-court-complex/publications/50044-Supreme-Court-200-
x200mm-Ad-print.pdf

72 U.S. General Services Administration. (2007). U.S. Courts Design Guide.
Washington, D.C.: U.S. General Services Administration.
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visoRNARsieTIwNNsAasAntauAa1Y (relaxation) wazliuszaun1saiig
PnanziIndanluiesiansuaf (better experience of court

conditions)”

JUN 6: M3vonuuULANEINNelueIAIAUEIITNITATA Fenton Judicial Center
HoanuuuldendendnnisaisaunaseninnisldnuuiasssurfuasuaUsvhivg

(balancing natural and artificial illumination) Meluusnaesfiansanafvesma’™

uen1nil uivaealwfitunldaudmivarsisnllnavesdy
ivansuuy Wy aenlwihainansisianh (semi-conductor) wiaonlw
wuukldsou (incandescent) wagvasaliuuuaigyszyluing
(gas discharger) wigoanuuuasadIntlumaeianesmdsdanisldau

73 Judicial Council of California. (2011). California Trial Court Facilities Standards
2011 Draft. San Francisco: Judicial Council of California Administrative Office
of the Courts & Office of Court Construction and Management.

74  Berg Lighting Design. (2015). Fenton Judicial Center. Retrieved January 31,
2016, from http://www.berglightingdesign.com/fenton_judicial_center.html
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WA UV TEnEandsu (energy efficient lighting) Aaugluiunis
ponUUULAsaIsTionadmarieansualauiAnveadildrulddaudsTuma
e fegnatu Armnudesainsiviinisnsiataluszezssununneg
gy 1 a3 (horizontal illuminance) A0l LED undadsngiinine
sfieUszana 500 dnd ((ux) Wlelsifimnnwiannsoueaiiuingsineg
Tuesiansanliognsdnau Wusiu

nslduasainsvesenalylgfionsnelusiaswindy wmnusnns
Tuasainswesmadenaseuagulufanslduaainaneuoneiasivins
#ina (exterior courthouses lighting) 918" NSITNULENEINNNBUBNDIANT
fivnsmadendamalunansds ﬁgQFLuLLém@waéfmmmmmmmuﬁﬂﬁu
(anesthetic reasons) ﬁ"UMLLdmqmaﬁmmmﬁumﬂaaﬁﬁﬂ (security and
safety reasons) wesuFTRNUluIThAsmMandeiRumadnangausion
FvhnsenagnuAA

ogalsfiniy nsldnuuasainaneueneimsunaiiiinisaa
flswneannieludulinsdedunadon foraviliuasaaludiuinudiss
yiwdAunTeunuiiuiidmuyaravesdiiondueguinmsou finisma
imvl,ﬂﬁqawﬁﬂﬁtﬁmmidaqqﬂgwaqLLﬁﬂﬂﬁﬁxUUﬁmmaU6] fhnsea’’
uenavliszuuiinalunainansdu (nocturnal ecosystems) UShadsOUY

75  Government of Western Australia Department of Attorney General. (2010).
Courts Standard Design Brief. Perth: Government of Western Australia
Department of Attorney General.

76 Supreme Court of Virginia Office of the Executive Secretary. (2015). Virginia
Courthouse Facility Guidelines. Richmond: Supreme Court of Virginia Office
of the Executive Secretary.

77 Utah Courts.(2015). Utah Judicial Facility Design Standards - Utah Courts.
Retrieved January 31, 2016, from https://www.utcourts.gov/admin/facilities/
docs/Utah Judicial Facility Design Standards.pdf
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Mhnsmadeaunannuiialunainanfutasaualndunanasiuly

(disrupting the natural day-night pattern)

4. UnuUMBIAIanuAulasuRUasluaunAn

Feitldnanuudalutiedy ufeaesdunuimsislugiueidu
FRansanfinnwad Welvanugisssuriugenaluadfinmilfetesiv
nsltauuasadns uaglugrueidudliounasaing deliAnssuvde
Aansvesmaaiunsasndululd usivdiuseiiuaiugfisssy (justice)
Suiedesiumslinunaain Asuluvssduiondesiuluadvmedu
wn wrenslfauiasainnasaliivieleslineusnetasiibe
Usglovdaeffdulddudedndionds 1wy afaTeu nagsne
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Learning through Trial Observation:
Principles and Practice

Damorn Kumtrai’

Abstract

The limited studies on court procedures from other aspects
apart from laws, especially the role of judges, public prosecutors and
lawyers in practice has led to the project named "Learning and Ob-
servation the Judicial Process in Human Rights Perspective". This
project is based on the participation of law students in studying the
judicial process from their own experiences by observing the trials
themselves. . The results of this project reflect the student’s learning
outcomes which are different from those learnt from the conven-
tional study and provides the observations which are based on the
real practices. Main results are about the issues of public hearing
principle and fair trial principle and the problems thereof. This ap-
proach of study outside the classroom also expand the perspectives
of laws apart from the written legal instruments and bring about the

development of the judicial process in the long run,

keywords: Learning and Observation, Judicial Process, Public Hearing,

Fair Trial, Human Rights

2 Lecturer, Law Program, Faculty of Integrated Social Sciences Khon Khan
University Nong Khai Campus 43000, E-mail: eusebio_dk@yahoo.com
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Literature and Judicial Studies:
Judicial Paradigm in the Brothers of Kalamazov

Kitpatchara Somanawat?

Abstract

In general, Thai legal education focuses on statutory law and
objective data. Even though later on, Thai legal education expands
to law and society studies, as alternative methodology to understand
the society holistically, still has no subjectivity, and humanism in legal
education. Hence, law and literature as one of the legal research
methodology confidently fulfills sentimental gap in legal studies. This
paper applies “The Brother of Karamazov” of Fyodor Dostoyevsky to
examine the relation between law and literature, with law and
humanity. The fiction expresses that human, under legal power, has
very deep subjectivity. Dostoyevsky explains persons like Fyodor
Karamasov, Dmitri, Ivan, Father Zosima and Alyosha have different
personal background and experiences. However, these individuals
are not important characteristics of judge. Alyosha Karamazov is the
only person who could be the ideal judge, because of his love to

humankind.

keywords: Law and Literature, Judicial studies, Brother of Karamazov

2 Lecturer, Chiangmai University 50200, E-mail: kitpatcharas@yahoo.com
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25 Ibid. Page 1353.
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41  Gary Carey and James L. Robert, The Brother of Karamazov Note, (London
and Nebraska: Cliff’s Note, 1967), page 5.
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48 anassd Ussasgna, “Ani” Tu Weles nealsenad, anla (wUa), Adasarsnan
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