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Abstract

This research aimed to study the legal principles of utilization in the Mekong
River. Principally focus on a construction of the mainstream dams in the Lower Mekong
Basin under the Agreement on the Cooperation for the Sustainable Development of the
Mekong River Basin A.D. 1995 and other relevance international laws in order to apply
to the protection of transboundary effects that might occur from such construction
for hydroelectric power in the Lower Mekong Basin. As a qualitative research, this paper
is conducted by documentary research together with an interview of implicated

government officers.

As a result, it is found that the member states who intends to build dams in
the Mekong mainstream has duty to consult with other member states prior to the
project commencement. Other member states, however, only entitle to give advice
to such project not to disallow. Moreover, the agreement has prescribed the member
states with duty to prevent any potential effect and responsibility in case of any
damaging consequence occur to other states. Yet, such preventive measure is ineffec-

tive due to the absence of legal validity.

Suggestion arises from the study is to apply the international customary law
and principles of international law such as principle of equitable and
reasonable utilization and the principle of harm prevention to other riparian states to

fill the gap in the agreement.

Keywords: Mekong Agreement, Equitable and Reasonable Utilization, Harm Preven-

tion to Other Riparian States, Prior Consultation
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10 NUAMLS 2559.

6 Tnssmsituyinelugiinaguushitlos (TERRA). Woulwezy3: derfinatauaziningdansel, 2554. (Online).
Available from: http://www.terraper.org/web/sites/default/files/key-issues-content/ 1307516117 th.pdf,
last access: 20 FuAu 2560.

7 International Rivers. iaunauazlas Lﬁu'ﬁw’ifmﬂ'mufumr:’hummiLLas%maaﬂﬂuzjuﬁﬂm, 2559. (Online).
Available from: http://www.mymekong.org/mymekong/wp-content/uploads/ 2015/ 11/DSH_Factsheet
2015-Thai_for-Web.pdf, last access: 20 Ty 2560.
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14 Ibid., Article 5, Reasonable and Equitable Utilization.
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o

o
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16 ILC., “Draft Articles on the Law of the Non-navigational Uses of International Watercourses and Commen-

taries thereto and Resolution on Transboundary Confined Groundwater” p.97.

17 The 1997 United Nation Convention on the Law of the Non-Navigational Uses of International Watercourse,
Article 5 and 6.
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18 swazlﬁﬂmﬁu@u I‘U‘m@ Charles B. Bourne. “The International Law Association’s Contribution to International Water
Resources Law,” National Resources Journal. 36 (1966), pp. 155-216.

19 Salman M. A. Salman. “The Helsinki Rules, the UN Watercourse Convention and the Berlin Rules: Perspectives on

International Water Law,” Water Resources Management. 33 (2007), pp. 629-630.
20  Gabcikovo-Nagymaros Project (Hungary v. Slovakia) ICJ Reports, (1997), p. 7 61984y Ibid., p.87.

21  Christina Leb. Cooperation in the Law of Transboundary Water Resources, pp. 91-93.
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22 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin, 1995, Article 7: Prevention

and Cessation to Harmful Effects.

23 Ibid,, Article 8: State Responsibility for Damages.
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24 Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica). ICJ Reports, 2015,
pp. 76-78.
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25 James Crawford. The International Law Commission’s Articles on State Responsibility Introduction,
Text and Commentaries. Cambridge: Cambridge University Press, 2002, p. 81.

26 swazdeadinfiulusng o35 wand. nsdifnwrAfininwvasAagissiuszuinalsemaninisusuly
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27  Ibid., pp.150-151.
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28 TUsaq Trail Smelter Case (United States V. Canada), 1938.
29 Corfu Channel Case (United Kingdom V. Albania), ICJ Reports. 1949
30  The Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports. 1996, p. 241-242, para. 29.

“..the environment is not an abstraction but represents the living space, the
quality of life and the very health of human beings, including generations unborn. The existence of the general obliga-
tion of States to ensure that activities within their jurisdiction and control respect the environment of other States or

of areas beyond national control is now part of the corpus of interational law relating to the environment.”
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31  Gabcikovo-Nagymaros Project (Hungary V. Slovakia), ICJ Reports. (1997), p. 41., para. 53.
32 Case Concerning Pulp Mills on the River Uruguay (Argentina V. Uruguay), ICJ Reports. (2010), p.55-56, para. 101.
33 TusAg Lac Lanoux Arbitration (France V. Spain), 1958, 29 RGDIP 117. énsfiilu Christina Leb. Cooperation in the Law

of Transboundary Water Resources, p. 100.
34 The Helsinki Rules on the Use of the Waters of International Rivers 1966, Article X.
35 The Helsinki Rules on the Use of the Waters of International Rivers 1966, Article XI.

36 The United Nation Convention on the Law of the Non-Navigational Uses of Intemational Watercourse, 1997, Article 7.
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ﬂﬂiﬂaﬂﬁumaﬁwlﬁhﬁu @ UN Watercourse Convention ﬁuﬂiaUﬂqmnﬂﬁﬁmﬁimﬁLﬁ‘m%}aﬂ
funslivssleniludnisewinassana lunsdfiegdelmAnnademeetieiouss il wdn
mssananneliAnnszuunsaun Inglunsdfilasinisle 9 ssfinnudsmeegaiowss
viorvdmalidanndeunfiaznduiufufidaiu SaemsAnweshaseusudietestunansy
nufioravsifntunousuiulasinis LLsié’ammmm%’mqumhmﬂﬂﬂﬁﬁammﬂssmuﬂﬁmuﬁ
wwiinavsngranaduusznnsla uavarumnasisiihlsedsdudmanmudamuludssd
Feamsfinsanveuwaanudeneiduiuardesiidunsifietosiu uasguuuuauiuiie
youresiglunsdififinarundemetuuiu neflifenalnlunisseiudefinmlagsu MRC
viesywrinedgaunnBnies dafu Teenatwdnngrnessninsssmadonnuiuiavounnsly
uUUldsimuateullidgienusuinveulunsdifinsnsevivdesniunisnseives
Sptudumsasdieiiusnadissisannaiisgiugniuey Taeliifosrmdadosnnudems
gelunsdiuinsasdeiusnsdlumslianusedase Tiordandinnusuiaveuld™ uas

37 sigavlBuaiiudulusag nauna s1evuias. Tasenisnisiidiusanvesdszervulunisdnniasnauay
NINYINITFITUYIAUAZTIINGDI LONEITNINIYING WABLAY 25 WAILINITVBINANNY B TIINFoULAZENS
VPV o e o ”
YU, Iveaededival: aniuidedinn aninedededdn, 2549, wi 4-16.

38 Case Concemning Pulp Mills on the River Uruguay (Argentina V. Uruguay), ICJ Reports. 2010, p.55-56, para. 101. ity

Christina Leb. Cooperation in the Law of Transboundary Water Resources, p. 101.
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ag198aBY A.A. 1995
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NauRniY (breach of international obligation) duu@IANUTURAYOUVISY (state

Y

responsibility) anunannguunessnitassinamlula lneusnstinmelianunnasuaiuileg

(%
= =

pgededunynNiuSTauTn Udsil

3.2.1 BUNUN1S3NEIUSHINS aluwsiunlvg

ANUANaIRUIUIREeI8Y To 67 Amuaiusnsallisgaudnsaesnwseaulily

wiilvslilvalduunfannnisdudn msuaesin nmsinAvi wiensnseviou ¢ eniuly
nsMAnnMzLasdnnrselmnanndulseiinsel aselull

iumﬂqmaq (dry season) $saun@indesinwisziuuiinansivaldlyidings
mﬂ‘wamammmmmﬁisuﬁmmmaamﬂmmma ZiRou

(2) lursgguiunn (wet season) fgaundnaediodlavilisnmnisivadeundy vash
lungiaanulauaanaainssauivensuls way

(3) Tuggtimann (flood season) Sgaundnaesostiostulalidnsadonisinavesi
qqqmﬂmumﬁamwLaaEJmﬂ‘wamaammuﬁ'ﬁmﬁiuﬂhm@ﬁmmﬂ

souluiuil 22 fguieu a.e. 2006 MUszguAUzIURs IALUYaUsEIEUU URGeINS
SnwUsunanislvaluwiinlvsansysesu (Procedure on the Maintenance of Flows on
the Mainstream: PMFM) wakwaufiansldlalianudanuluiosnnumunsvaaseduiny

'
o

eusssuRneansule wazseauinluadaundunusssuraneausuls tneivualiinli
Tdnvigiiodnal Uﬁﬁu\ﬂuiuﬁULﬁ]’MUWIL‘V]ﬂ‘lmLLEJﬂEJEJﬂG]’NW]ﬂ‘\]’]ﬂiuLUEJ‘U‘IJ{]‘UG]‘H

Asmall N1sasiuTauvuInlngiuukiiilvsEelsEs Iy Sgaungnaiulasinig

9
¥ o = =

vzt Nnlunissneseaunisianusssusfve sl lvsansUsesuaqe

39 Agreement on the Cooperation for the Sustainable Development of the Mekong River Basin, 1995, Article 6: Maintenance

of Flows on the Mainstream.
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1%
a v W 1

Syloazidiausnsdidell Syenandeuneslinusuiavevlunisasiliniusnsiluasszaiy
AUANAL Aniuly

3.2.2 ninlun1sunlasdindeunazadnuaunanieiiiaainen

|
¥

auanasuiinlusegedsiu do 3° suuaiusnsdlliSgaudnezdontedds
wadouuazinwANNaugavinainel lnofzniAasdosduiunisduasesdunndoy
N3Ne1NI53INNATITIALardadefvinliissTinegld naonsudunsesnuannanis
ﬁnﬂ%mwmduLszﬁfﬂmmﬂuaﬁw vionansenuiliusunsedug Adnnnunuiamle |

v v
=1

wazaNNsitiuasnInensduninettedluguuaiuiil

stusnsdideiiuiusnsdifimuslissresdsrousiiulassnmslag Tunistih
wazniwennsduluguusitinliionesfauansemudednndedlunnsuuuy Tglidiadinae
dosneliAnuaiivviity il wisdunmslidludnlaveashilufieguuiuunusessy
andn Ssandndanandnuazdomniesdunndoulnesounasneneusnwanuananis
Tnringvessdiiteladidinaun Assegla

mewnll NsasasuluiuuauressTaune ulagliiinanudemesesgaunan
au wivnidulasenisiienasziianansenusedindeuuas sy uuinadvoulluuan

o a

Spiandulasesnisivihilunisundesdanndeusie

3.2.3 wNUNISIATTNAMLELBAIALAZY TN TNUVIALLALYDIS TN TN

AUANAILL U TUIRE19898Y T 4% AVUANANLAMILTBIAULENDNIALAS
gunesulnsuasysnmuwsAukauressgan1intunisliaiusiuelunislduas
N19ANATOININGINTUIVOIGUUNUNVIVUNUFIUVBIAIUENDNARIAIE U905 UlRe

WAZUTUNINUAIAULAY
ninnsidundniiugruwildiismualissaundndedliausaudelunisli

wagUntoamingnsimesduusiiilvsmuiusnsdiiaugniulilunnusnas suvdnai

BugeauneliinAuyNiu (consent to be bound) agtiuliiudlsgauntnvedavsliuss o

40 Ibid., Article 3: Protection of the Environment and Ecological Balance.

41 Ibid,, Article 4: Sovereign Equality and Territorial Integrity.
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nushinlus ustegnslsfna nsliRenandesiddvivesisaundnduiierdianslivsslond
nushirlweghaaueniafu fewnil nslithuesgaundnasdodlinszmudedninistih
109355u uenaniissimuniusnsdlidgaunindesduaseminenailumnsiunaesulag
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3.2.4 N3EUAUMIABUMS IHUIvRLsgaNTnTunsainIsas1aauULLIUN L YeE e
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wanmsliunegrsaumnaunasazilusssunuiyd@lilunnunnas 4o 5 dmue

<

wihlsgnsgyinisneuldun fall
(1) mi#lun1uds (notification)™

lunsainsgaundniilasensldun™ visedutduguinluwiiianvivedwsiunluamse
nelaaulaug waznsalnillasinsitinluwidilveanenanlugisgguiun

(2) nehilunsuSnwmn3ealsni (prior consultation)

'
v

Tunsaing ammmﬂmamimummmamuﬂuqﬂmmmmymtﬁﬁﬁmﬂ%ﬂﬂmmﬁﬂm

v
o

Tuguues
(3) nilun1sdnyintennasianig (specific agreement)

Tunsdlnsgan@niilasinstuhduguiluwiinludugguinds azdedlasuanuiu
oUINANENTIUNITINNDU Tnedavindudennatanzselassnisnauiinisiui

soudiotuil 30 waAlniou A 2003 AnALERURALENTIIEM I Tl das
uadgniiluszfouufiREes nsuds msUinwmide uavdennas (Procedures for
Notification, Prior Consultation and Agreement: PNPCA) fisngnslnemaizensismanaiia
i a smmuu,mﬂg‘ummmﬂmgmm%mﬂﬁnmua msfuwguiieliUssmadiaue
Tassmsimuuuiithaendndniunsfnulssiiulasinisedaifiusoududsny
524in5z 31 (due diligence) Aeuazdniulasinis fewsmuaidlasinisuuuhianendnes

42 ayuvdninasmn suleuufiResmsuds nstinwvnsemimin uaedennas

43 'n13uds (notification) Aon1sNsgau1Bndndesiuaziduaifeiudalauanisidun (proposed use) Tvinnuy
nsuBnsTluandums auguuuy e waglsmsiimmualungssdevimenisliiuasmsiutiduguu
see Ibid., Chapter II: Definitions of Terms

44~ pslihveahilvsiidesdavideuonisldun (proposed use) U Wudetausifsaiunisliiwesssuuusiilos
(the Mekong River system) TaglisafismslduiniionsgulaauslnauasmsliluuSiandntioeflifinansevud ey
soUSinaunsiviavo il
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nsldiudenislddseloviluusinlvsansndnviearsyszsuiinsdoudsluds
Angnssussusitluety mnefis n1stidiles vesssaunndindsonaveiinansenueshaiive
ddnyronunmiwieszuumslvaresdithasusysuvesssuuusitl Tnglisamfansld
ihifionisgulnauilaa uazmislithuiinadntoslifinanssnuegadutoddysousina
nslnavesuiiilu Milauaunnas do 5 G’TaqL‘fJuqumﬂ%ﬁﬂmﬁqq@ﬁmm Tneiitu
poudil

[ a

(1) Syau@niaveldirluwiinlvedesgudaiananisidiinusuuuusagilon

wHLUkasnann1sNseylunAnwIn 1 seidoulfiREen1suds msUinwmIea v way
Uannad (PNPCA) luaniznIsun1shaitluauiann Avasuseimenules

(2) AniznssuNsUEt et R eudinisnseae UL senasiulum
Formunaziutaauslunsliilusimarnssumssanlunafimnzauudnadeusiiuny
Fomnlifimsudsrnznssunmssunsiesvelianenssunsuhi vt joa
pumtihfikazausuiinteu

o

(3) AMENISUNITIINALTANUSURATDULNEILASTUNTIUNITHIINTUBAESUNTIU
JoRaiIuYING Arauan1uaIinWwauISN1sAUNLNTIUIS ATl

45  AnenTsNBnIssiiius. Aenuiwutey nszusumsneldszsideudfuaGamnisuddimnu mslinusesimih
uazn13ANAS (PNPCA) vasaniznssansmsusiilug. vith 1-3,

46 MnuvdEMuEkNOTETINUINIANSEI NSENINENTUN NIENTImTHENSE I ALAYAIRRDL

47  ayUndninasn suleuufiResmsuds mstinwmsedimin uaedennas
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il PNPCA lailainuninssegnaniminzauiu Aesseznaviile wasvtitlunis
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(2) dinauavidnisraenssunsniswiulsazdsduenasludasgaunnauy
dmsumsUszdiuuaznisneunstinisiduniiaus

(3) elasutenansannUszwmaiiugafigulusinaznssunissausudsnanuandnig
AnuznssITBNsitilue @aundndug msdsediunmslifiaueuasneuludinasnssunissan
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sgwhsnssuumsdssduionatinsdosmeteyaifiuiuly
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a
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Sutingeulumendinmeliiusnsainiey dedrinanesguintundugldansSendesls

uenmiennAMuAnasinedu wdnmsted 19 vesunainisalfleidedunndouuas
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48  Rio Declaration on Environment and Development 1992, Principle 19.
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nansynveteeussudeissiulieusarhundygite 7 dunalunsselwdgiisunis
WanafnykasUsTliuNansEnuAnaadiimvue 6 weukasanunsavensls uidasliii
3 6 oumuundnaide 13 lnoszuinsiisonisiansaney Sefudsezsodiduiunsn
uwun157lY uusagldsuoyginanigildsunisudaneunuundyddde 14 uay
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49  The Helsinki Rules on the Use of the Waters of International Rivers 1966, Article XXIX.

50  The United Nation Convention on the Law of the Non-Navigational Uses of Intemational Watercourse, 1997, Article 12.
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Abstract

All relevant stakeholders agree on the importance of 24-hour day/night cycle
which helps to maintain natural balance within a nocturnal ecosystem, but artificial
light in the wrong place at the wrong time can be potentially environmentally harmful.
In ASEAN regional countries, emissions of many excessive or intrusive light
pollutants have increased over the past decades, resulting in dramatic problems
with excessive energy consumption due to large number of exterior light fixtures. At-
mospheric brightness that hangs over ASEAN metropolitan towns and cities in the night
is still too high, and problems in relation to quality of dark-sky atmosphere and the
night environment persist. A magnificent proportion of ASEAN’s population live in urban
areas, especially city centres, where excessiveness of dark-sky quality standards occurs:
sky slow, light trespass, intensity of light and building luminance pose harmful envi-
ronmental risks. While atmospheric light pollutant released in one area may be trans-
ported in the atmosphere, contributing to poor dark-sky quality elsewhere, ASEAN
countries’ legislation is not especially designed to prevent the negative environmental
effects of emissions of light pollution from exterior light fixtures. This article aims to
raise ASEAN legal awareness of the various perspectives on, and disciplinary

perceptions of, quality of dark-sky atmosphere and the night environment.

Keywords: ASEAN, Atmospheric Light Pollution, Sky Glow, Night Environment, Nocturnal

Ecology, Environmental Law
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nanasiy)  Feeaiiunraasndelunisdyasuuiesauy (Fu vilrgauiidyasuuiies
puuspaiiuduyadyasidededniew) wievhlidmihivesdgausadaunamginsusieg
vudumedyasls (Wu envgnssuvsesUimnuwiosnuw)

onilsfinu mstinunasahemeuenanasemuuiluiufigmudosisouyili
Annauuasyueiviglutsmuiios (urban clutter light) Suslonauuasuunslvgjdananiaindlan
uvhiufigurudios nauuastinanealiauaisnaguluviisiosihlugwiaude e
wasaedestulufasildinannzuasdoduuuiesinluguay (sky slow) visenaden
Mduanmefinguuasnnsinuasiemeusneaslufiuiigueuiiondedlduuiosih
visatuussemaduady diaavisadyun (glow which makes the sky over a city look

orange, yellow, or pink)*

uasFestulduwiosihlusumavluuiimuruiesdouhliAneuainsuutiosih
Tuguffu (sky luminance) wazaos1vesuasuuiasiitlunainansiu (sky aura) S5@afiin
Fuman AT U258 TS UM B UATANTUINGTSUYR INuinTY
InNuasUseivg (artificial light %38 man-made light) ﬁui‘gwﬂlﬁaﬁﬁa%ﬂasﬁu Fausuaados

38 AP News. (2016). New atlas shows extent of light pollution -- what does it mean for our health?. Re-
trieved December 31, 2016, from http://bigstory.ap.org/article/c2ce989%eal2dd5b1be781f192fc18f27/new-

atlas-shows-extent-light-pollution-what-does-it-mean
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Fulduuesihanmsldnuuaainsneusneiasenansliiinnansenulaluauiia lidiee
Judaneden mamansuazndsnu wifufaslaliinsldnuasainnegueneiais
ndusounviewwesUszrivudfesussnavendnluidewmsodulurenainuinisaisisoe
uaziAsusRvvesiufiguvuiiodunainaisiu

- Coc N T mm e

s —

UM 5 : usvadneneuenainsanthelavanvunelngludiodsifiu @a nlsiiies
< ' &£ A v a o X o & 5% <
azludiunilanneliifinanzuaaasvuluvuipeiwinuy uddsenady
aunauilainelviinuasadnedi (glare) Ndaadnunsuniuguawanenn
gndyasuuiiesauy auanahlugnisiingufvauuriosauuld™

Watinanzwaasasuliuuiaailugiumfunesasianansenuseansisavuly
giinrondaunuilana1ngswadludnadu dmanufianuuntundelasazfessuiinveuly
A5 ARENITLEIS DI ULUULTIRITN

wiveuhanruadestuluuuesiininanlldosainsansisas (public lighting)
wiu Inlauu (street lights) 1V\Iﬁaﬂai’1w’ma’15’m@1ﬂﬂ%wﬁugm (light emitted from public
facilities) waglnSnwmnulasniy (security lighting) n3nlWdesainswesenyu (private
lighting) 1w Wihelawanauinlvaneusnenis Fosliidesainsensisariulideaing
YasenyunaInsaYateusIsInIAruiinnNsITuTIR lunanasAulAuReI T fae
Usensiies masguazniaensuilieulndesailunainaiuvdoduslnandanuliides
aslunanansiuinsardedidnlunsiuinvoumsiinannzuaniesduluuuesiily
naINaNAUAIiU

39  Tuoi Tre News. (2014). Light pollution causes traffic accidents, health issues in Vietnam. Retrieved
December 31, 2016, from http://tuoitrenews.vn/features/20274/light-pollution-causes-traffic-accidents-

health-issues-in-vietnam
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Sndseniavis enafiuniseniiessuunuanuaseusnuszitannizuasdestuly
vutesihiAnanuasiidestuluuuvionth (upward-directed light sent into the sky) a7n
vaoalwihalafuuiviogunsailrdesainsdulata mnuidleuasaitsanvaenlifiine
Tnulneuenemsiiiamedestulduuriosiindons fuluudnadiinslinuaeineds
sty Agvhliosihluuinamusudoniufiannzuasdostuluuutiesih asiu §ifldny
wasahweriiiuianssuuineassaliilidesaiensuenemsluiiuiiurudioses
plimee@ouiasiazddniusuiiaveulugusinuesiimgfinssunisliuasainaniouen
omauasdudumisfiaiiliinanmzuasdosiuluvuresinluinaiuiiyueudonin
nsuilnandaruliifudasndundsnunaainuagldunaainifinansenusiods
wandoslugnudnAu iy 3§ mieanuvessy Viesdiu megramngsy $1uf wagdszvsurialy
sefimfiasdiduiufinseudeanmeuasdosduluvuisilusumau ilevdanansenusie
danedesilugumuiazainsussenarineusssumAlunaInashy

nnUssduiinuentuanzadesiluwiesiluguiiuarannsanelian
NaNTENUATLALIA aud A uLAUTERI U ssnaleut uiifenanwafnduld s el
mﬂﬁuﬁﬂ;mmﬁaqmuLLmLﬁumsmaLmuiwdw%’gam%ﬂmL%sm (urban areas along the
ASEAN countries’ state borders) latinslgaunasainenisusne1nsauinafnan1Izuas
Bostuluuuiiesihnu fenarhliAanansenusoanvwindodlugnumaumuunmeway
(nocturnal environmental impacts along the ASEAN countries’ borders) Adule wu wn
UUEaUYBIUTEYUVTOTIUAIYBNEUTENOUNTUTINAK LALLM IELAY (Crossing
Points) vesansUssimeifloranainsefuldldnunasainneueneinsauinane
wasFestuluvuviosihogradulddenddaluuinadionanniadetunds fidwld
damﬁaﬁuaaﬁy’qaamszLmﬁﬁaﬁ%ﬁmsmmumuﬁzy‘mf?ﬁLL’mé’anﬁmaLﬁmﬁﬁummﬂamw
uasdestuluuuiosihuinamusudiesmuuunmeuaudeg

¢ o s = %4 a =
5. ngunauaidmiuatuaNanitsaesasivuuiseilugiinnnedey

nniildiunemnluthsuorshliasfmaumasnigildulddudonoaiunsly
auuaaansusnemslugiinirodsuarfnvmisiinudsafumusssuriviosuiiot
anmzuasdostuliuwioshidhamaunuaruiiafismusssumfvuiosihlusiuauld
og11ls Tapvhluudmdnnsemuruuanyiussnouseunmsivanvanesmedu lidiey
Gumslnnsnistsdusazaiuau (command and control) siemsidannsmsiineliin

u3993laMaAsYEAIERS (economic incentives)
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ogalsfid nqunasiadelmifineussgndldfunisauguiianisnisdesyoas
asldliuaiainmmnvesnliiidoladlnneusnenmsdostuluvuriesiihaueransliin
anmzuacdestuluvuiei Tufife ngLnaeiluganiuau (control-based approach)
ﬂgLﬂm%Lﬁujwﬁlﬁgﬂﬁmmmmﬂfﬁ’wLLuzﬁﬂumiﬂﬁﬁ’amué’mumadwm&Juaﬂmmi (prac-
tical guide)® ildwladmidefiinadesiunmsufiRnuiuuasaindunaeussime safle
WYL M NN U NIUNATANITITIULANEI 19N 18UDNBIAS (outdoor lighting
techniques)” inUryeidungnasiiudenuau dwsutlesiulalinisldnusasainaneuen
omsluneliAnanmenasdestulluwiosihlunainarsiy auanmedinanluaeauns
sevuinalunannaduivanmeunnuiindanusssumAlueiudfu

nounasiludemuauuandostuluuuiosilunainansfuinusznaudenaseinig
AuRufiAnIsvesuasidestuluuwiiosh (direct upward light) Huniseanuuuvisofnasly
dosaiuneuenemslithlesil (luminaire angles) Miamnsdesveuasaindlaiily
11 90 asEmANUUITTUINUVBUAsEsTiden N desaTnsR e AR T LU (cut-
off) Filnldesainanisusnenaslimsiiagiiianenisdesveuasgsluninundinszun®

Snuszmanila nawisananenatiygsludanasinsmuguiirmavesuastiidyy
mﬂﬂiwuvl,ﬂ5&17;141‘71'1%’3@aﬁzgwizmﬂ”LﬁLLma'jNeimlﬂﬁq (luminare aiming angles) P19
msuanlitimsvhisnsdesvesuasaaliifundt 70 ssmannuuszuny wielliidesaing
anunsndesiuives g sthamnzauuariilndesailidonhesmiulluuiosih®

wanaNtl ngnauludemiuandietanseunquluianasinIsTkuniuiinIuaNns
THulasaineneueneIals (environmental zoning for exterior lighting control) N591LUA
L ST g o . & d
wunludnuaell geiuuniiuianunisidivdesainimeuenaimsvesasisasumyinnluiug
AINENIMTERINNITEIUTIUTIvBIsTe L iloausnvansndeulueuAAy Ineusasiug
szuanasiusaniumuanumutueInsltnulndosainineueneIns 97wy wanNUN

40 Holker, F. et al. (2010). The Dark Side of Light: A Transdisciplinary Research Agenda for Light Pollution
Policy. Ecology and Society, 15(4), 13.

41  San Diego Astronomy Association. (2015). The Fight For Dark Skies Rages On. Retrieved December 31,
2016, from http://www.sdaa.org/lightpollution.htm
42  National Conference of State Legislatures. (2016). State Shut Out Light Pollution. Retrieved December

31, 2016, from http://www.ncsl.org/research/environment-and-natural-resources/states-shut-out-light-
pollution.aspx

43 Lewin, I. (2000). Light Trespass and Light Pollution. Retrieved December 31, 2016, from http://www.
lightingassociates.org/i/u/2127806/f/tech_sheets/light_trespass_and_light pollution.pdf
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Uaoauaasesuluvuisaiifinuin (intrinsically dark zone) wauiuszinnldauldes
A19N8UDNDIANTULILUUTIRY (low district brightness zone) wazlanuiilgiulndssaing
AeueneIATUIKLLLNA (high district brightness zone)™ 1Uudiu

agnslsiiniu Jsudslinuiusanealunguen@euliineingnasiludmuaudmviu
ﬂaqﬁ’uLLaqL'%@q%ulﬂuuﬁaqﬂﬂmﬁ’zyjzﬁﬁL‘TLJummmiwNﬂgwmamﬂuﬂﬁsmmwiashﬂm A4l
Wigsn U UL W 1 57e9aN 1T N A UNAN SENUYO AN IV ILA
fionaneliAnnaiesoszuuindlunanaisiulasguanuessy

Snilenils mslindinuiasaanurasiiauandenisliiemasalniihfivhuiing
Wasundanuliiidundsnuuasaindoniinainfienadsundadldmugnalionasnia
Fronmdmansiuduuinuazinuay deiinanszulughuauietuanmslinuuasadnanuvas
Audauaeneuenenns Ussauendeu (ASEAN Community) Tugmigiiussdnsszwing
UﬁzmmzﬁugﬁmﬂLaL%amzﬁ’uaaﬂLaaﬂéfﬁmﬁ%dqLﬁ%ﬂﬁﬂizwﬁﬂumL%&Juﬁmmﬂuag”lu
dunndouiin Fuluonamneanuuidunadeslusumauinae wifdufiundeaed
Uszmaue@euillsiunuvlunsaiisanasuihuiussrinsssmaReiutigmuannema
WASLNTIZLIIIUTEYIAND T UIT NEIBIUATIIANUANAIA1E TUAIUNTNEINTETINYA
Lazdsnndey Wy Jonnasendeuindenanneuenaiudiuuay (ASEAN Agreement on
Transboundary Haze Pollution #5aAATHP)® ualumnuduasaudiusemane1deuilaila
weng i InNLTUIhuiusE AU imaRiuRansEusuAwnadexlunnsULLY

6. AuuITwnungnulymuanzmeaslugiiniaduy: sunumvileuazylsy

witgymuanmznauasazdilignuandulidutymsedugiinnaendeu uwindiug
plmanduldaisanuiufiasmseatinistuliymanzuasdosiuluvuiiosih Tnsewy
ogdallpuanismaasiiinannsiiivdesainsmeuenemslusvinuasvuelug) (dos
yunlvgidodlindsnunaainanesusneimsdietuindounssiiuianssumaasugia
ALY Fanuuae InusTIY) g1y advnsgantanamelsy (Parliamentary Assembly
of the Council of Europe #38 PACE) suiduanantunisnisileamilsluanninglsy

44 University Lowbrow Astronomers. (2015). Brighton Township Light Pollution Ordinance. Retrieved De-
cember 31, 2016, from http://umich.edu/~lowbrows/light/brighton.html

45 Association of Southeast Asian Nations. (2015). ASEAN Agreement on Transboundary Haze Pollution.
Retrieved December 31, 2016, from http://environment.asean.org/wp-content/uploads/2015/06/
ASEANAgreementonTransboundaryHazePollution.pdf
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(European Union) I#iu@f 1776 (2010) éheBesmanizmadeaiazias (Resolution 1776
(2010) Noise and light pollution)* wf@fsnanIawmanmsiotihaivnsgantanainglsy
fansgninfstlgmanizuadosduluvuwioshuasfauasnuumaniseysnsesiily
AUl duiesihfivaenanuaninzmnawas (unpolluted night sky) FuNISa3LIMSANS
nanguangdnsrensitulvdesaininieusneinsvessgaundnananglsulidululy
LUINLRE I

§ﬂgﬁmWﬁqﬁmwﬁﬂﬁq{l@mamwLmé’aﬂumufﬁ"ﬂﬁué’uLﬁaqmmnmﬂ%'mum
ainaneueneans e gilamessinmie (North America) InefildwlsduidaRoniu
nsldnunasainanieguenainslugiininaisnunielduansmiuivaisdymaniizua
Fostulduusiesiimioniuausuuzdoufoadmsuiuiifnudusasainafioantam
uamwmqLLaqchuﬂfliUﬁﬂ’aﬂ’ﬁaaﬂquﬁaaﬂ&gﬂimaﬂmfwmsmaﬂmmiﬁmmsamﬁa
Jufinssedwnden ety wiwuumatygfvesduindensiieusasaina (Model
Lighting Ordinance 3o MLO)" 3sdavilngaunauimnssuuasainsuvsewsnmile (Lumi-
nating Engineering Society of North America %39 |ES) SIUAUALIALADAIUNANTIZNIILET

va o !

WA (International Dark-Sky Association %30 IDA) IﬂaLL;JLL‘UULmﬁfymmmﬂm’gﬁaﬁ]u

o

'
=

nOMuNgLiuUY (model law) Wosdusige YasansgelusnuarUseinadug lugiiaia
auinwille (Wu Yszmauaumuazas1sasgdingln) anunsadnomdninasivasiuiujun
Aszyolungmnedunuufananliussgeludededuviesiuindhensldnulasaing
MEUBNeANS Fogaty Usenisusn esduisinaslall (shielded luminaires) LitaTafu
Fevnamsdoseasldlidostiuliuuesiilnenswdelilidesdeuluuuriosih Usms
fiaes vosduRistvuanamuldnulasainaneueneirstugisensdnia (curfew time)
[fioanuan1iznnnasazannisuslaandsnulni wasdsznisfiany desdufieswun
ﬁuﬁangwmiﬁﬁszﬁumﬂ%’muumai’mmsuaﬂmmﬂmzﬁuﬁLmﬂ@mﬁ’u (lighting zones)
67?&Lwiazﬁuﬁwgm?’]Lumm’mé’ﬂwmzﬂ‘%mmLLaqafj’mﬁﬁaaﬁuaqmu’mlﬁwﬂwﬂéaaaaﬂmmﬂ

)48

Ildesainmuinguszasinislivseloviiuniwansaiueenly (lumen (Im)® allowances)

46  Council of Europe. (2014). Noise and light pollution. Retrieved December 31, 2016, from http://assembly.
coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=17923&lang=en

47 Illuminating Engineering Society of North America & International Dark-Sky Association. (2011). IDA/IES
Model Lighting Ordinance. Retrieved December 31, 2016, from http://www.ies.org/PDF/MLO/MLO_FI-
NAL June2011.pdf

48 guu (lumen v3a@eunuuge tm) laun miedliiafidavesninuaing (Luminous power) 91nWMsenau Usuna
LN NdDIRNATURN LTI TR TULNURIMSINauSAsinTeuns Inedunaeniilalamilauaunan (Misidaiey
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w’fluﬁmé’ammhﬁu’qqﬁmﬂaLm'%mmﬂaLLazgﬁmﬂquUGmﬁLLammm’?mﬂLﬁaaﬁuﬂmm
sannzmauadtufifisneg Tudnwauefidunans sunseitaduiiunvesniseonienasine su
wansdiovidle wieuuumsfiRTRdmiunasguasiosiuvesgiiniatug uifidoudsdo
Funavsznisvile duile lidhanduglimeasuidnnieffuazniaeglsufinig draflalld
‘wmmmamﬂgmmsmwmmswmmwa'lsumaaﬂuﬁmmamavLLENLsaqsuulﬂuuwaﬂﬁﬂummﬂ
fugradunseransenuiiivannzuasdosulluutiesihdslignilisusosaunsvans
Tumuszamuinlnsetamuannemaasdiligavduenlndunseivedodssunsudlaly
SEAUHINIA

7. wualtinveinisaruanan1zuaaitauluuwie st lugiinirendeulusuian

TutsnandeuiaziinsimeluladuasainsmeuenemsngUssmelugiiniaendeu
annzuastostuluuwiosihfonliltymdmsussmalugiomed Wenslénuuasading
Huiunsvangluniianaendou Adeudmayhifaulugiinee@ouldiumnuasanaunsly
nsdufudianainaisiumniu Turmsdertuiuaunsldnuamaiadudmaun
Usznaufumstinuuasarhadudnunnfonnelifnanmenasdestuluuuiesiiluuinm
fufigmudlodld wnshag widniiosensdmalivssmaine Tupfinirondouduultiios
susnswduudlelymanneziasSasluvwiosinfulamiug fufvuiestunsldnuuas
AI9NNUDNBIANT AIENIIINNUANINTFIUNS IFNULasaTesuiuluawIAg

Usgmssiinseanuuursednadlidesainineuenansgnliibueesuaninnunasy
103RN1ARY wiasUayelRdimenismununsifnulasinneweneimnduiiolubes
Aoud v winasaudIngunaeidmenistaaiuaniizuaasastulUvuresineazdsing

v

Fuduasausnlulandlel 2002 léun S5aual® Protection of the Atmosphere Act w84

a15155n mnvztiuenguuneaiuilugeiiinuein1smuALNan 1IN LS EAUIR
[ % ac = IS 1 < <
&Y NMIATUANNANTIENNLAITEAUTIANIELD1gATU 15 U Tu A.e. 2017 919lsAnIu N15489
WuAudAgIgdsainaeiniseuaNanskaaeulluwiesinlusyiugliniaiu A
aefanlaiun (unlinanuwailud1adn) wWiiwufnfeIiunISAUANANTIE LA DI
Tuwvieailusgaugiinaagiediinliuv mnusivalulaguasaisnmeusnaimslagniiamn

Inauyudoglingngy

vugagudnanswasInay) iuiialaseuaunn 12.57 msnamn (ft2) Avediduuannnn 12.57 g (m) Tsaguiy
WAl Hiscocks, P. D. (2008). Measuring Light. Retrieved December 31, 2016, from http://www.ee.ryerson.
ca/~phiscock/astronomy/light-pollution/photometry.pdf
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annsolfuliuasainneusnenmsliesndlidniatuiiaamluniseonuuuuazingds
Idesainmeousnemslfeiadui Tasusaannsauasilusefuasisas mausly
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8. undaing

wansenusuonninanmeuasdestuluuwiosih ornaneundudymsssuni
wazvissiuauthlugnmstinasimasnuimnssudesainauazandnenssumvssgoilily
NVLNEAIUANLIANIEINILANTE AU Ak TTsdU JuflonaneUsemauasiiosdumdysa
nsgvusundsuLarAundouiiisuiesiuaninzuasesluvuriosihianiu fe1avil
Uszmadsegluglmafeiuiuinduiunitymananegsiss founuuusy maUssime
#1199 Tugiinne Idalymifeaiuanmizuadestuluuuroshantuiiontu vareUssme
TupfinefioranenuuaavnuuimeUiulssaung sedevivhemsldnuuaainneauen
p1Asiiaenndesiu (harmonisation) nanife vibvingssideuitmenistesiuan1isuas
ZestuluuttesihvesUsemalugiome finasinisinunasaiunisuenamsaenadosiu
uazfiuuamansinwanizwedeslugmaaulidulvlumadeaiu

Bnifenils msmmaﬁwaﬁuﬁﬂ;mmﬁmLLazmsLU?{auLLUaawwaﬁqﬂﬂuQﬁmﬂmL%?ism
louA Useinalve wi wiade Sulailide dealus AaUTud uslu duny Seauu wazand
sjamﬁwiﬂzjmssumaﬁwaqmi‘uﬁﬂﬂwé’mmmadwmauaﬂmmsﬁmm?ﬁu Ugyansias
Zostulvvuriosih Al udsiiuninadeysessuiidssdinlugineiuazmanas
Ustinalunfnadndyranssnunanmeuasiuluuwioshanduieatu Adeuiiuuald
flagthlugnisysanms (integration) SaufuAsfuliymmssnumannzadoslus iy
fananlusunae
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Abstract

This academic article presents comparative tax and fee structure for cars in
Thailand and Singapore. In Thailand, The concept of revenue collection and reducing
carbon emission from cars are enforced as a result of tax on private cars and tax on
owning a vehicle. That is excise tax, value added tax, registration fee and road tax.
However, they enforced a concept of vehicle quota system in Singapore as a result of
registration fee, additional registration fee, carbon emission-based vehicle scheme,
preferential additional registration fee, excise duty, road tax and special tax. However,
both countries have similarities and differences in the imposition of taxes and fees;
concept of vehicle quota system and reducing emissions to the environment, tax and

fee structure for cars and tax law.

Keywords: Vehicle tax, Excise tax, Road tax, Registration fee.
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a 4 @ ] a e & A P & m o g vy o v A A
LASYNINLDNTY Ussinadealusianmiundunisndvunanisdemaililaduaunum

& Y o o o v ¢ v ! , a A v = Y
nanedudedninvesnisimuikaznsiduselosiniuniee Taglderandnaesla dsluaiu
nsANUIANUY Ussimadealusdouununeiiuaiouardyanaugnansiiunig ureensls
Anmeanwuznsiduiuninzauinanisdawailiouununsdsidodinauaninves

U7 lnglan1geg19BaUTHIUNNTITIVTVBIUINIUNIRULILADIABAAABINUANSNNYBINUY

1Y

il
Ndlagaeedninme

MsMtRNAINTITRTveNEINIUN LT IrdRsaonAdRsTUANEA MBI ULTITTBYENS
eV llszmagenlusinsuimsinnsnmsidauulasdavandfy 4 Usznishe (1) ns
ysunsnsldiuiiuagnisnausunissuds (2) nsdelidssuunsvudansisnsid
Uszdnsnm (3) matawsvuulasssauusasliussleviliiinUsslevdasan waz (4) n1s
Famsmnusesnistdauuriuinasnsmsliareududweseumnug dsn1sdanisany
sosmsldouuianasnisnisliuazanududivessunmuzananuuifa Vehicle owner-
ship control wag Vehicle usage controls Tasmsmuauaidudwesdinguszasdiile
muaudnusummuglfeglussduiiannsadamsld dedagiuiinmstedulfszuudiaemiu
\uiihwessaeus (Vehicle quota System) luvaiginiseuaumsiienunmus i inguszasd
ol Tnsemindsiuuilinanmsarasduds Suduiidurelfintunedud Tay
finsiinasmstsaosndiulilusuresnistisznduasasssudeniiieatos feduisans
Anwianuduniveuuifnnisaivauauduild1vessnsuinaonIunInINITN18ua

ANSISULHENNNYIVDY TILeNNI1TURAL

4 nuedenyiueen, Teyaussimalaziuaasygna  Asalus, uAudloTuil 13 wamdnieu 2559 10 http://
www.eastasiawatch.in.th/th/information/16/.
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3.1 LUIAANITINNATIUIUTOLUR

ssuudinnududivessosus (Vehicle quota System)’ gniandsduldlusiou
WA A.A. 1990 AmugiusnAINsTaiunBInsoeud iesnmhesnuvesignuiinig
un@nnsdudvessnsudliannsoudluiyvinismunuunasosudifsuuia
JulFegnaiiuszansnin fesndeuiifinisthssuudiaamududvessneudndedulidu
Unnghsnsudlulssmaienlyiisuuiugaiuuihasiimaiunisiaiunsasusito
FafuszuunaniiafunesnisiiunisulidediasuusosudlmifiAnduluudasd
waziflaiasinnasnisdnfunBsneudlfiussansnmannd iy

ﬁu’quiai’ﬁmm’mLﬁuﬁwaqmauﬁﬁaLﬁuﬁ%‘ﬂﬁmu@ué’mmmﬁwfmmmauéw
viosouu Inensiiuiuvessasuasdesaenndosiulannuausalunissosiuredasadng
ﬁu%mmumwum muummmmmLﬂummmmmmmumaum“lmmammmiaummiw
fimsannzifousosudlul waslurasdontunisliuasnsaduazasssudoudaziinans
sinsasustedutadelunisivuadununsesavesnsdudivessasuivesUssruusy
fnanen1sirdulaifusvearldsnsuiveslsyanvudneie

uenaniyaralafifiaulszasdarannadousosudlnllulsnadsaluSasdesdu
fuanladesusesnnuiduiives (Certificate of entitlement) Wuaauusn ynewelasu
nTeURRMNTENIN LTI LA Mﬁfqﬁa%’mmé’maﬁaﬁﬁaLﬁwé'ﬂgmﬁuamdmﬂﬂaé’q
namfavsvisdudvessasuduariidnslisasusnaonszezng 10 U duusiuiilasunilsde
$used® Tneszuuinanududsasudldsuunsosudisvaanadousasudinioandu 5
USZLAm f10 USzham A Uszian B Uszaam C Uszian D wasUszan E muddusanisnsdi 5

5 Land Transport Authority of Singapore, Overview of vehicle quota system, Retrieved November
13, 2016 from h L/ Www v nten W n/r -and-motoring/owning-a-vehi

vehicle-quota-system/overview-of-vehicle-quota-system.html.

6 Land Transport Authority of Singapore, Certificate of entitlement, Retrieved November 13, 2016

guota-system/overview-of-vehicle-quota-system.html.
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A1519% 5 ‘U53LIWI‘UENSE]EJU@?GH%JiSUUﬁ?’]ﬁﬂﬂT\SJLﬂuv\g]l'ﬁﬂﬂu@i

COE Category | COE obtained before COE obtained on or after
February 2014 First Bidding Exercise | February 2014 First Bidding Exercise
A Cars with engine capacity 1,600cc and | Cars with engine capacity up to 1,600cc
below and Maximum Power Qutput up to
97kW (130bhp)
B Cars with engine capacity 1,601cc and | Cars with engine capacity above 1,600cc
above or Maximum Power Output above 97kW
(130bhp)
C Goods Vehicles and Buses Goods Vehicles and Buses
D Motorcycles Motorcycles
E Open (for any kind of vehicle) Open (for any kind of vehicle)

fisn: Land Transport Authority of Singapore, Overview of vehicle quota system, Retrieved November
13, 2016 from https://www.lta.gov.sg/content/ltaweb/en/roads-and-motoring/owning-a-vehicle/vehicle-
quota-system/overview-of-vehicle-quotasystem.html.

A5 5 anmuldinnsswunsasusosniu 5 Ussuan Ao Uszuan A Jusesus
tanfvunnragnszuengulsiiiu 1,600 gnuiadiuRiuns Useom B 1usagudtaifvung
mmﬁ;mzuaﬂquéﬁm 1,601 gnuenumums Ussinn C salagans Ussinn D sadnseueud
wazUszan E sauszunndu Tnereud a.e. 2009 finnssrdadsunasesudliiiusnniovas 3
vosUSinasasudlulneu daus a.d. 2009 saiaUSunusasusliiusnsdesas 1.5 veq
Usinassasudludiou sausioudemay ad. 2012 s1inUSunasasudliifusnsdesas 1
yosUinasasuilulnou duwdifoununiius aa 2013 deifeuunsiau A 2015
Indsinausasudliiiudnsifevas 0.5 vesUsunusasudlulneu LLazﬁgQLwiLﬁauqmmﬁu%
A.A. 2015 DafouNNTIAN A.A. 2018 NAUSIIMIaBURliiueRs Soas 0.25 YeeUSunu
sapudlulneu uasdudidoudonay ae. 2012 SinUsInasosudldiiusnsovay 1
YoeUTunusnsualulney’

7 Land Transport Authority of Singapore, Vehicle quota system Retrieved November 13, 2016 from
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3.2 AMEwarAsssuteusasuaniinisusauly

Usewrdsalusinistsruldssuuindnusunasasus (Vehicle quota system) Lagnis
FatuamBannadudwessosud lnefidmneiiemuauduausasudlienadeatun
anunsalunissesuvenaietisauunelulssng dansnissenaniiussnousaes
sssusflaunisannzdeusosuding (Registration fee) msssuieunfinsiunsanneiSeusosus
(Additional registration fee) 1msnsAunansdersssudondniusoeusiifiidnsinisuaes
ﬁ"wm%vaugj?qLL’mé’aﬂuixﬁuﬁﬁmum (Carbon Emission-based vehicle scheme) n15Au
AsssuLeNanERlAunsannsiousasun (Preferential additional registration fee) A%
a33Waniin (Excise duty) nM18Uszd1Us08us (Road tax) hazndiiley (Special tax)

3.2.1 ANSI5UIBNNTSAIANLTYUSDLUR 13

ﬂg]‘wmaLL@JwﬁﬁauJijaLﬁmﬁumﬂudqmwmawszL‘vmﬁqvﬂﬂ% 79 Road Traffic Act
(Chapter 276) lngidunguunefidygAlidesinsaangfousosudlmidonsunisuuds
sunfeufiavinsasusduiananulduuiosauy #1 Road Traffic (Motor Vehicles, Regis-
tration and Licensing) Rules Tugnugidunganeaddusesiifvuavdninasiieaiunisan
neifousasualanvualmdentsssuiounisaangidousnsuniug (Registration fee) 314
140 poaansaenlu venaniudiddmsiafiuasssuisndiiaiumssnnadeusoous (Ad-
ditional registration fee) IngAnAuiniiudiuiusosazaossanainsasus (Open market

value) AIRN5199 6

A15199 6 dns1AsISULHENNIRNN1ITIANLTEUTOBUR

Vehicle OMV ARF Rate
First $$20,000 100%
Next $$30,000 (i.e. S$20,001 to S$50,000) 140%
Above $$50,000 180%

‘ﬁm: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
h //www.lta.cov nten Wi n/r -and-motoring/owning-a-vehi -of-owning-a-

vehicle/tax-structure-for-cars.html.

NPT 6 WU WINTASUALITIAINAIAYNAU 71U 20,000 Avaansaanlus
edasduAsssulsudiniunsaaneidousasudusuIuSasas 100 VBITIAINAIATOSUR
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wazSouay 140 uaziosas 180 YaIIAINAIATOLUG MINTALUANTIANNIEUY Fasiulaain
f79819N A UIUAEI ST ALLALNITINLL D I UTDUUALURISIT 7

A15199 7 A29819N15ATUIUAISSSUTEUNNLANN1TIANLLT8UTOBUA

Vehicle OMV (5575,000) ARF Rate ARF Payable
First $$20,000 100% 100% x S$20,000 = S$$20,000
Next $$30,000 140% 140% x S$30,000 = S$42,000
Above 5$50,000 180% 180% x $$25,000 = S$45,000

#wn: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
https://www.lta.gov.sg/content/Itaweb/en/roads-and-motoring/owning-a-vehicle/costs-of-owning-a-
vehicle/tax-structure-for-cars.html.

PNASII 7 WINTABUALTIANMAIAWINAY 75,000 Apaa1saealls FsAeaden
sssuduiiufunsaansidousasuddudiuiu 107,000 aeaarsasalus (5$20,000 +
$$42,000 + $$45,000) Fsfordudnnutuiireudsgadewssudisuiumnnainvessasus

s (%

3.2.2 HINSNNSAULAZLHYAISITUHENFIMSUTUNNNORsIN15Udpen Y
asuaulneanledgiandenluszauniivua

BNIINNNSIALAUAISTSUL NSz Teusasudlrludl nsunsYudInIsun
gafinsUeAultuinsnis Carbon emission-based vehicle scheme #3811MSA1SAUNS
Tifusagudfifidnsnisdesmiveulaoenludgasundenlussiuiiiimun Sa3guuns
J1n135n3Ens19AnwRLle fuand iR gaf UL snIsRInalage fusulan
ANUNINTILL AAG) UazannsT 140 wisnseswlanisvudmisun Tnedingussasd
LﬁaéfaqmﬂﬁsaauﬁﬁﬁmwﬂﬂsﬂdaaﬂﬁuaulmaaﬂiﬁﬁéajﬁqLLamﬁauiuﬂ%MWmﬁﬂLLasLﬁaé’aqms
aﬁuawu‘iﬁﬂizmﬁumﬁaﬂﬁsa&JuﬁﬁL‘T;Juﬁm@i@?mmé’aum@qsﬁu MINTnEURONIINSUARE
miveulnoonludgaunadenlusasiimudn axlinsauaisssuien (Rebates) Iifusagud
Fusananilenaunu (Offset) msideaisssuiaaiiuiiunsannsdousosus uasmnsaous
Aulafinsnsudesaniusulneenleganndenlusniiigaud axdosinndemsssuion
iaTy Famnsned 8
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A15199 8 ai‘iﬂ‘mé'nl,nmszfl&l’min’li Carbon emission-based vehicle scheme

Cars Registered From Cars Registered From
1 January 2013 to 30 June 2015 1 July 2015 to 30 June 2017
Band | Carbon Rebate* Surcharge Carbon Rebate* Surcharge
Emission (Only for Emission
(CO,g/km) cars (CO,g/km)
registered
from 1 July
2013)
Al 0 to 100 $$20,000 0to 95 $$30,000
A2 101 to 120 S$15,000 96 to 105 $$15,000
A3 121 to 140 $$10,000 106 to 120 $$10,000
Ad 141 to 160 S$5,000 121 to 135 $$5,000
B 161 to 210 S$0 S$0 136 to 185 S$0 S$0
C1 211 to 230 $$5,000 186 to 200 S$5,000
Cc2 231 to 250 $$10,000 201 to 215 $$10,000
c3 251 to 270 S$15,000 216 to 230 S$15,000
ca 271 & above $$20,000 231 & above $$30,000

ﬁm: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
https:.//www.lta.cov.sg/content/ltaweb/en/roads-and-motoring/owning-a-vehicle/costs-of-owning-a-vehicle,
tax-structure-for-cars.html.

NN 8 ENUITNITILUNUSZIANYIssudaantTuUszIaAn A B waz C
WinUselevdluiseaniswlaseausnsinisuasennsuaulnoanlan dduiIng auuaIsagus

Y
[

Ussnnenge) Beszrudnsinisudesaisueulasenledgdunadenasluiiimundiaeinig
AUAFTSUREUYS 9TN5EANSITULRE U ANTUMS B ol

3.2.3 N15AUAISITULIBNANSNAYN1saANzLITeUsnaUd

nsAuAsTTULHuLANSRIAwNsaanzLDsusneud (Preferential additional registration
fee benefits) foiduansusslominsnmitegdlalidinnsannislisnoudifiengnislda
gmUULazanUTIasasuAluDsauY lnaduessneudaz lasuALAISTINLTELEANERLAYANS
samsideusasus (Rebate) winfinisthsoewdidulumumdninasiiicivunlinannsdeu
Annsldsasudnouisosudaziiongnisldauasy 10 U Gedruauarsssudondnsfiem
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e leusaeuinidnvessaguivslasuAutuAaInegnsitnuvessnsudlielinis

AN TYUANNITIITOOUS HINITI99 9

M15199 9 AssSULHENENSALARN1TaANLTEUTOBURA

Age of Car at PARF Rebate

De-registration (For cars registered with COE obtained from
May 2002 tender exercise and onwards)

Not exceeding 5 years 75% of ARF paid

Above 5 years but not exceeding 6 years 70% of ARF paid

Above 6 years but not exceeding 7 years 65% of ARF paid

Above 7 years but not exceeding 8 years 60% of ARF paid

Above 8 years but not exceeding 9 years 55% of ARF paid

Above 9 years but not exceeding 10 years 50% of ARF paid

Above 10 years Nil

ﬁmﬂ: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from https./Awvww.
lta.gov.sg/content/ltaweb/en/roads-and-motoring/owning-a-vehicle/costs-of-owning-a-vehicle/tax-structure-for-cars.
html.

M58 9 9gmuin madimsthsasusdulumumdninasindsuel inamme Doy
anmslisnsudinouiisngudaziiongnisliauasy 10 Judr asdinsfudssnnioudvsfiem
msaazlousosudilvuiidessasudlusnaiunnseiu wu mnaansdeudnldisooud
Aongmsldauliiu 5 ¥ sgldsuturududuiuiesas 75 vesasssudlondnsiiay
msaanzideusasus [Wusu

3.2.4 A1EETIWEAN

atalsfdsnsudioluauiegrwilsiidondsndassnaifin Iae Customs Act
(Chapter 70) vionszmwdayaAnaninsiedungrunedtydfiasafunsdafuadasm
anfinlulszinadenlud Fundassnandalunsaiduiiazdondy Excise duty Wuadianiiu
Mnsosudinannglulspinadseluuagsosudivuh InevihsauweadgiiGonn Singapore
Customs %LﬂupliﬁwLﬁumﬁmLﬁumﬁ%ﬂu{]ﬁ]a;ﬁuﬁjm@aﬁwmﬁmﬁﬂﬁﬂmmL’fJuﬁTwmu%faaaz
Y8951AMAINTOUR (Open market value) wazdnnulusnsiosay 20 ¥0951APAINTNEUR°

8 Singapore Customs, Duties & dutiable goods, Retrieved November 13, 2016 from https.//www.
MSs.gov. in valuation-duties-taxes--f ies-and-dutiable-
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3.2.5 pEUszEIUsagud

AMBUsEdlsnsudiun8iid1vessasudynauszdesinsensulazitsagud
Auanananldaiuuwiesaun Gaingmnefvuslssuinniuazdesissmdusslsnsus
nnenneunsenilslududnsdl lnoidwessnsudiiniidesduenarsiiedes wu
wangun1sUsziudusasus wangiunisnsraanmsasus Wudu neunistiszmEuszdnd
58U Fan31adl 10

M15199 10 A28E1995A1UIUNIEUSEINTS08UAN I TUUUTY

W3BN1U5IIUVIR CNG tJuainas

6-Monthly Road Tax Formula

Engine Capacity (EC) in cc

From 1 July 2008 to 31 July
2015, and from 1 August 2016

From 1 August 2015 to 31 July
2016 (with 20% rebate)

EC < 600

S$200 x 0.782

S$200 x 0.6256

600 < EC < 1,000

[S$200 + S$0.125(EC - 600)] x
0.782

[S$200 + S$0.125(EC-600)] x
0.6256

1,000 < EC < 1,600

[S$250 + S$0.375(EC - 1,000)] x
0.782

[S$250 + S$0.375(EC-1000)] x
0.6256

1,600 < EC < 3,000

[S$475 + SS0.75(EC - 1,600)] x

[S$475 + S$0.75 (EC-1,600)] x

0.782 0.6256

EC > 3,000 [S$1,525 + SS1(EC - 3,000)] x 0.782 | [S$1,525 + SS1(EC-3,000)] x

0.6256

#wn: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
https://www.lta.gov.sg/content/Itaweb/en/roads-and-motoring/owning-a-vehicle/costs-of-owning-a-
vehicle/tax-structure-for-cars.html.

3197 10 wnuindunsdBmasiumunBuseidsosudiiliiduuuiunie
frgsauv1A NG Ludeumdsdaiinisimundnsnidmussduuinnsaugnssuengy
@NUIAABUALIAT) VBITABUA MNTALUANUSIINTAININTFUBNAUTIUIUGWMAINLIITNT
A ENdmain s U Efidestsrgsnisneudfiiuiiaseunssuengus Il
Woendn
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alifadinsimuenaninaeiiiuislunsdlsosudniongnisldauuinndy 10 Yiu

fausTuaanzideunsausn snsufnananiavdeadeluiiy (Road tax surcharge) Wusuu
SoUaz eI IUIUNEI0sUAUSEIT AamNe 11

M15799 11 MsfeRunndmiusasuaniangnisidauuinnd 10 Y

Age of Vehicle Annual Road Tax Surcharge
More than 10 years old 10% of Road Tax
More than 11 years old 20% of Road Tax
More than 12 years old 30% of Road Tax
More than 13 years old 40% of Road Tax
More than 14 years old 50% of Road Tax

ﬁmﬂ: Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
https://www.lta.gov.sg/content/Itaweb/en/roads-and-motoring/owning-a-vehicle/costs-of-owning-a-
vehicle/tax-structure-for-cars.html.

91nA15199 11 agnudmnsaeuidongnisldauuinnin 10 Yudbiiiv 11 Juda
svdosdsRuinduiuiuiesay 10 vesdnunduszddsosud waymndemsldsnounau
fananlutses lWudazdeaudutunnludnununnntuludnuarensn1suuunmen

3.2.6 NMENLAE

yonanigainsdaiun@fivey (Special tax) 9nsasusiildWoinduianiieg
TneildnuazfunsdonSfiuiunnnstsean@UsesUeneud ddudagiuiiiniindu
adAvansasusildtuiwaidudemanrinduny Customs Act (Chapter 70) wie
wszswnyaiRraninsuaziinsimuaraninaginI ST unMBieenuaeng 17 (2) (3)
Fap51971 12
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A571991 12 MsdanunEiAvaInsasudniduntuawasuiianig o

Type of Car

Special Tax

Note

Compressed Natural Gas (CNG)

No longer be subjected to
Special Tax, with effect from 1
January 2012

CNG duty is imposed at $$0.20
per kg

Petrol-CNG

No longer be subjected to
Special Tax, with effect from 1
January 2012

CNG duty is imposed at 55$0.20
per kg

Diesel or Diesel-CNG

Yes. Payable in addition to the
Road Tax

See Special Tax Rate for Diesel

Cars below

Electric or Petro-Electric Not applicable

fisn: Land Transport Authority of Singapore, Tax structure for cars, Retneved November 13, 2016 from

vehicle/tax-structure-for-cars.html.

NPT 12 AznUNInIsTaAuNBRAEIINTae U ITUNTuRwall Ul WS

1%
=

TR ws55u81R CNG TrudvinTuRwaidu@omas drusnsudnituiiuidsndindunsely
maatuingeumeliihiuldegludshudeudsndfivay

yenntigiinsiuuavdninasTiuivdmdusosudiaiduiradudewas nam
Ao ynuiusogudldfusmssu Euro IV agdoadunefiaslusnsnfesas 0.625 deUiinns
ANHINTEUBNGU 1 gnuiAdguRluns (Cc) u,az‘mﬂLﬁmaauﬁﬁiﬁ%’ummgm Euro V /99
dundiavlugninsosas 0.20 AoUSinsANNINTEUBNGU 1 gnuiAiwuRiuimg (Co)’

4. WSsuisulaseasenidnazansssutisusasudvaslsemalnewasdenlus

dlolgFnendslasiadnnduasasssudousasusaasUsenalneuasUssinadenlus
TirezdudnunundanissafiunBuasasssudounasnsunuasAsssudoufidnissn
Fuannsasudud asiuldinnsiaiumduasasssudsuveniEeUsymeaiinnumilou
LAZANULANANNTINAY naAe AukAnlrdlunsIdansldsneuslaznsanni1sUasy
vanrgaunnden funalnveangymnenSuazasssudenieaiusasud sumsiaifu

9  Land Transport Authority of Singapore, Tax structure for cars, Retrieved November 13, 2016 from
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[V
14 LY <@ o ¥

ABALIUNITIANUAISTTULTEN TREAIMUILDULALAULANANNTIUAUIUNIAA LA 9EINS

Y wa

faundyalfingrunevasudas Useinednmiy BaLeniansaneall

<

4.1 uurfAabsilunisandamsldsasuduaznisaanisudesuaniizgaauindau

v

UsewadealusiulounedamuludeinsuimsdanmsnisidounlneBandnd ey 4 4o
fio nsysanmanisiiufiuasmsnausunsouds nMsdaliissuunsvudianstsasis
Usgnsnm msiauszuulassngauuwarn1siiusylevd nasnaun1sInnIsANABINg
Wauwruannsnmsnsiduasamufudvesesunnug omnUssmedealuidannitug
Funsuasiivuwaiiuiivssana 699.4 msuilawnswiiu Snviivszannsinnnia 5 &1y
AU faugesuUstansitsunnazetalisiuunntulueuanssdwaseny
sosnslisnsuduareudesnslifiuiiouuesnavdndedlld fidsuiuinnssiianisld
sosudfuunAauasuloviefifimsthuufoasmemasaniudndu

otndlsAAnInfiansannsdiusemalneudasznuindssmalnefauniiufisnnnia
Usewadealddiduethann iesnitufivesUssmadsnluddouaituiidoumindmiands
yeaUsymeAlnewindy wasusinUssmdlneastsuulssansfiunnniusfdnadliudigdls
finsliusslovifisomatamiegdnun fudufiBouiuiuundnnissiianislisosudeds
wuUszimegsalusenaasdalaauisathuusuldegisasdslulsemalnegla dsgnoudumn
fsandansinifiunSuazAsssuillouansasudvesUsemalnaudiaznuindadiainy
drdnyiuwAnnsiafiunelidngss

e

V'T’ﬁjmﬂﬁmimLLu’Jﬁmaamiammiﬂa'aauamngéaLmé’amé’a%wudwLLmﬁ@mi
annsUdesnannzyaemadundnanlmilugatiagiudssmelneuasssimadanlu g
Thuwdasinanilduiuldiduiiontu favdivldannsiafuniviemsssudousasus
mm’%mmmiﬂa'aaﬁ”wemﬁuaulmaaﬂlsaﬁgi?ﬁmé’ammmswﬁ 1 wazans1ei 8 Tnpazld
;J*Uqumi%’@Lﬁumﬁﬁm%’msﬁimaqﬂssmmiw&JLLaﬂ%’gULLU‘LJﬂwﬁmﬁumﬁﬁuLﬁamLLaz
nmsAuAsssullondmiunsdivesysemadenlus egalsinmudideuiuinumnsnisingr
HeduildruthsannisUdesfinwaivoulneenludgaunndoulilutiogiu

4.2 nalnvasnguanen1BuazaAsssuieneiusaeud
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Abstract

The article examines the landmark Vietnamese case of environmental pollution
caused by a foreign investor: Vedan Vietnam. The author examines various regimes
of environmental liability in Vietnamese law in the context of this case: criminal law
regime, administrative law regime, and civil law regime. Criminal law has a very limited
applicability to environmental crimes. This case suggests that Vietnam authorities pre-
fer to use administrative mechanisms even in the most serious instances of

environmental crime.

Keywords: Vietnam, environmental law, pollution, criminal law, administrative law, civil

law, culture.

1. Introduction

Regulation of liability for environmental damage caused by pollution is the core
of environmental law. Vietnam as well as other developing countries attempt to achieve
the goals of environmental justice by means of a greater role of the governmental
bodies than in the developed countries where a large proportion of the legal pro-
cesses of imposing environmental liability is initiated by individuals and public interest

groups.” In the developed countries, civil liability remains the majour form of making

1 Quitzow, Rainer, Holger Béar, and Klaus Jacob. “Asia at a crossroads: new trends in
environmental governance in India, China, Vietnam and Indonesia.” 9th International Conference of the

European Society for Ecological Economics. 2011.
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the polluter responsible for the damage. In Vietnam, it is different. Administrative
liability by far is the most common way to deal with the polluters. This fact has been

reflected in this article by considering the civil regime of liability only very briefly.

The issues of liability for pollution damage are global issues. Vietnam, similarly
to other developing countries, faces massive environment problems.2 At the same time,
Vietnam has become well integrated into the world economy by joining the WTO in
2007. Joining the WTO resulted in a significant rise of foreign investments. $16 billion
of U.S. dollars of foreign investments were reported for 2007. The contribution of
foreign direct investments (FDI) to national GDP of Vietnam increased dramatically from
2 percent in 1991 to 17.4 percent in 2007.> As the condition of joining the WTO,

Vietnam had to reform significantly many areas of law.

As a part of this process, Vietnam has created a modern system of environmental
law. In 2005, Vietnam enacted new Environmental Protection Law which imposes a
better control mechanism on investment activities.” The Environmental Protection Law
2005 has been rewritten significantly in 2014.” Vietnam has a complex system of liabil-
ity for environmental pollution which can be channeled in three different ways:
criminal law liability, administrative law liability, and civil law liability. This article will
look at one particular case of environmental pollution in the context of different re-

gimes of liability in pollution cases available in Vietnamese law.

Vedan Vietnam case attracted much of Vietnamese public attention at the time

2 Vietnam Ecology & Nature Protection Handbook - World Strategic and Business Information Library- Int’(
Business Publications, 2007

3 Vu Xuan Nguyet Hong et al. Sustainable Development Impacts of Investment Incentives: A Case Study
of the Mining Industry in Vietnam - International Institute for Sustainable Development, 2009. - P. 4.
Available on line: http://www.tradeknowledgenetwork.net/pdf/sd_incentives vietnam.pdf (Accessed on
21.10.2010)

4 English translation of the statute is available on line: http://www.dpi.hochiminhcity.gov.vn/invest/html/
Law-on-Environment.html (Accessed on 21.10.2010)

5 Law on Environmental Protection 2014, No. 55/2014/HQ13 English translation available at http://www.
ilo.org/dyn/legosh/en/f?p=14100:503:15284832653628: :NO:503:P503 REFERENCE_FILE ID:172934:NO For
a summary see: Environmental Protection Law 2014: Improving Sustainability of Environment Protection,

Vietnam Chamber of Commerce and Industry, March 16, 2015, http://vccinews.com/news_ detail.
asp?news_id=31850
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of the major environmental legislation reform in the years from 2005 to 2014. It is
of interest not only to gain a better understanding of the current state of legislation
on environmental protection in Vietnam, but also to observe the ways how an
intentional act of polluting the environment on a larger scale has been addressed in

this developing country.

2. Vedan Vietnam Case: the facts and significance

Vedan Vietnam case involved a 100% owned Taiwanese company, “Vedan
Vietnam” which produced slutamate, starch, and soda. The company started its op-
eration in Vietnam in 1993. It employed almost 2.000 people. It attained ISO 9001:2000
certification, and it was proud of being awarded on several occasions by the Viet-
namese government in recognition of the company’s contribution to the economy,
“for its outstanding achievement of product export and its contribution to the Viet-
namese government’s revenue,” “for their important contribution to agriculture and
rural development in Vietnam,” and as a “Distinguished Tax Payer”. The company was

“dedicated to the building of schools, reduce poverty and sponsor charitable events.”®

This bright image of the company was seriously tarnished by the fact that in
2008, the personal of the company was caught at the very moment of illegal
discharge of significant amount of untreated waste water in Thi Vai River in the South
of Vietnam.” On the 13th of September 2008, Vietnamese environmental police and
inspectors from the Ministry of Natural Resources and Environment discovered that the
company had installed a pumping system which allowed it to discharge secretly
untreated waste water into the river. It was discovered that this had been done
largely at night and in a regular manner. Three provinces were seriously affected. A
report of one department of natural resources and environment in the worst affected

province (Dong Nai) stated: “Thanks to assistance of the Institute for Environment and

6  Information obtained at the official website of the company: www.vedan.com.vn/en/ab_vedanvn.htm
(Accessed on 21.10.2010)

7 The summery of the facts are at Hoang, Van Hai, et al. “Current Issues of Environmental Management in
Vietnam: The Case of VEDAN Vietnam (4 £/ D<K D L BED v 2 Y A > b @) DARIGREEE 3
25K 33.1 (2012): 199-209.
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Natural Resources, the department has defined the total number of farmer households
affected by Vedan’s polluting activities at 4,770 and the total area of aquatic breeding
damaged by Vedan as 1754 hectares. Previously, the figures were fixed at 5064 families
and 10,454 hectares.” The figures for other two provinces (one of them is Ho Chi Minh
City) were significantly less. One official report stated that 1255 families were victims
in Ba Ria-Vung Tau Province.® Another official report from Ho Chi Minh City spoke about

875 victims eligible for compensation.’

This case received high publicity in Vietnam. There was a mass condemnation
of the company. Farmers, NGOs, politicians, a local catholic bishop, and even business
partners such as BigC and Sai Gon Co.op denounced the company. The business
partners refused to conduct commercial transactions with the company until the due
restitution is made. The Prime Minister Nguyen Tang Dung demanded the closure of
the factory and severe punishment of the offenders according to criminal law. One
report mentioned hundreds of lawyers being ready to give legal assistance to the
potential claimants only in one affected province." The legal outcome of this public

outcry was surprisingly negligible.

Vedan Vietnam case is outstanding by the amount of publicity and public con-
demnation it has received, and at the same time of no significant legal output in terms
of the courts decisions. Despite the seriousness of the environmental offence, the
company avoided any criminal and civil law proceedings simply by paying 267.5million
VND of administrative fine." It is a precedent which will likely be followed by other

similar cases. There is a general perception among experts in waste management, that

8 “Environment Dept. asks Vedan to compensate over 1,200 households” - Official News Release on
25.03.2010. Available on line: http://www.monre.gov.vn/v35/default.aspx?tabid=675&CatelD=58&ID=818
76&Code=RAHI181876 (Accessed on 13.04.2011).

9 “875 Can Gio households to get Vedan compensation” - Official News Release on 19.01.2011. Available
on line: http://www.monre.gov.vn/v35/default.aspx?tabid=675&CatelD=58&ID=95276&Code=A8TUZ95276
(Accessed on 13.04.2011)

10 “Southern farmers will meet Taiwanese polluter in court” — News Report 09/08/2010 - At: http://vea.gov.

vn/en/news/news/Pages/SouthernfarmerswillmeetTaiwanesepolluterincourt.aspx (Accessed on 07.04.2011).

11  Hoang, Van Hai, et al. “Current Issues of Environmental Management in Vietnam: The Case of VEDAN
Vietnam (f4E £ / DK D EBRBID v 4 ¥ £ > | (2).” HARERAE ¥ 205E 33.1 (2012): 199-209. P.
206.
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generation of waste is widespread in the range of industries such as electrical mechan-
ics, chemicals, metallurgy and food processing as in the present case.”” However, despite
the availability of legal remedies, lawyers, and strong public opinion, no polluters have

been brought to trial.

3. Criminal liability issues in Vedan Vietnam Case

There were calls from many sides, including the Prime Minister of Vietnam, to
apply criminal law sanctions against the responsible persons for the act of pollution
considering the immense harm of the crime. No criminal charges were brought against
any person. One possible explanation would be that rich businesses can exert tremendous
influence on the process of justice by means of political or personal connections.”
Whatever the case might be, there are some serious institutional limitations on
initiating criminal procedures against polluters in Vietnamese law. There are several
provisions of criminal law which can be used against environmental polluters, their
scope is rather limited. The key legal provision is contained in Section 183 of Penal

Code which states the following:

“1. Those who discharge into water sources oil, grease, toxic chemicals, radioac-
tive substances in excess of prescribed criteria, wastes, animal and plant residues,
bacteria, micro bacteria, harmful and epidemical parasites or other harmful elements,
have already been administratively sanctioned but deliberately refuse to apply reme-
dial measures under decisions of the competent agencies, thus causing serious conse-
quences, shall be subject to a fine of between ten million dong and one hundred
million dong, non-custodial reform for up to three years or a prison term of between

six months and three years.

2. Committing the crime and causing very serious consequences, the offenders

shall be sentenced to between two years and seven years of imprisonment.

12 Nguyen Thi Kim Thai “Hazardous industrial waste management in Vietnam: current status and future direc-
tion” in: J Mater Cycles Waste Manag (2009) 11:258-262.

13 Gillespie J. et al. Legal Reforms in China and Vietnam: a Comparison of Asian Communist Regimes
Taylor & Francis, 2010. P. 20.
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3. Committing the crime and causing particularly serious consequences, the

offenders shall be sentenced to between five years and ten years of imprisonment.

4. The offenders may also be subject to a fine of between five million dong and
fifty million dong, a ban from holding certain posts, practicing certain occupations or

doing certain jobs for one to five years.”14

The text of Section 183 quoted above suggests that criminal sanction can
be applied to polluters only in cases where there has been a failure to comply with
specific administrative decisions. The applicability of criminal law to environmental
offences is very restricted. In order to apply criminal law, the offender must first of all
be already administratively sanctioned, and secondly, deliberately refuse to apply

remedial measures under decisions of the competent agencies.

There are may be reasons to limit the applicability of criminal law in pollution
cases since there is a risk that criminal penalties can be extended to the polluters who
should be dealt with administratively rather than by means of punishment. There has
already been a significant discussion on this issue in academic literature.” The general
consensus is that criminalizing severe acts of pollution is necessary to prevent future
pollution accidents. Vietnam has chosen, perhaps, the most restrictive approach to

the use of criminal penalties against gross polluters.

Similarly to other Asian countries, Vietnam displays the tendency of not
allowing judges to use criminal law often in the cases of environmental pollution.’
Nevertheless, there is a strong pressure to expand the applicability of criminal law to
punish polluters. In 2015, Vietnam adopted a new criminal law which was expected to
become effective in July, 2016. However, its implementation was postponed and there

is now a heated debate on additional amendments."” According to the new law, legal

14 English translation of the Code is available on line: http://www.worldlii.org/vn/legis/pc66.txt (Accessed
on 21.10.2010)

15  Brickey K. “Environmental Crime at the Crossroads: The Intersection of Environmental and Criminal Law
Theory” in: 71 Tul. L. Rev. 487 (1996-1997)

16 Shytov, Alexander. “Environmental Crime and Communication to the Public in China.” Journal of Chinese
Political Science (2016): 1-19.

17 “NA discuss changes to Penal Code 2015.” Vietnam News. October, 27/2016 http://vietnamnews.vn/
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entities will be held liable for environmental crimes." It is, however, unlikely that the
legislative fetters on judicial activist in dealing with polluters will be completely removed.
There can be economic reasons for limiting the criminal law jurisdiction. The political
success in those countries is measured by the growth of GDP rather than by addressing
vital environmental or ethical issues. There, however, can be another deeper reason
for limiting the discretion of judges to use their discretion to apply criminal law. The
Eastern Asian approach to law is distinguished by perceiving it largely as a type of
technology which can be adopted from the West and be effectively used to reach
local political and economic goals."” Within this type of law vision, which is to some
extent shared by the legal positivists in the Western cultural tradition,” judges are
given a rather passive role to apply strictly legal rules in a machine like manner.
Therefore, there is a natural reluctance to grant judges a significant leeway in choosing

to apply criminal law provisions to polluters.

Vietnamese criminal law on environmental offences in this respect is not much
different from Chinese criminal law.”! In Article 338 of the Criminal Law of the People’s

Republic of China, amended in 2011, the crime of pollution is described as following:

“Whoever releases, dumps, or disposes of radioactive wastes, wastes containing
pathogen of contagious diseases, and toxic materials or other harmful substances in
violation of state stipulations, causing serious environment pollution shall be sentenced

to not more than three years of fixed-term imprisonment or criminal detention, and

politics-laws/345157/na-discuss-changes-to-penal-code-2015.htm#zdsKA97UdLEQE6aM.97 (Accessed on
01.12.2016)

18 Nguyen Cong Long. “Penal liability of legal entities under revised Penal Code: an initial analysis” Vietnam
Law and Legal Forum Magazine. 25/12/2015 http://vietnamlawmagazine.vn/penal-liability-of-legal-entities-
under-revised-penal-code-an-initial-analysis-5150.html (Accessed on 01.12.2016)

19 He, Peng. “Communicative Lawmaking in China.” Chinese Lawmaking: From Non-communicative to
Communicative. Springer Berlin Heidelberg, 2014. 141-156.

20 Bankowski, Z. “Law, love and computers” in: 1 Edinburgh L. Rev. 25 (1996-1997); Riles, A. “New agenda
for the cultural study of law: taking on the technicalities” in: 53 Buff. L. Rev. 973 (2005-2006)

21 Criminal Law of the People’s Republic of China 1979, 1997, 2011 English translation is available at: http://

www.cecc.gov/resources/legal-provisions/criminal-law-of-the-peoples-republic-of-china (Accessed on
29.04.2016)
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may in addition or exclusively be sentenced to a fine; and in exceptionally serious
consequences, not less than three years and not more than seven years of fixed-term

imprisonment, and a fine.”

The binding interpretations of the Supreme Court of the PRC imposed further
limitations on Chinese courts to implement effectively criminal law against polluters.”
It is interesting to observe that limitations on the judicial use of discretion in the
Western penal codes are less restrictive. For example, German Criminal Code

formulates pollution offences very broadly:

Section 324 Water Pollution: (1) Whoever, without authorization, pollutes a body
of water or otherwise detrimentally alters its qualities, shall be punished with imprison-
ment for not more than five years or a fine. (2) An attempt shall be punishable. (3) If
the perpetrator acts negligently, then the punishment shall be imprisonment for not

more than three years or a fine.”

French law has similar broad provisions although they are contained in the

Environmental Code rather than Penal Code:

Article L216-6 (Order no. 2000-916 of 19 September 2000 Article 3 Official
Journal of 22 September 2000 in force on 1st January 2002) The act of disposing of,
discharging or letting flow into surface, underground or seawater within the limits of
territorial boundaries, directly or indirectly, one or more substances of any kind whose
actions or reactions cause, even if only temporarily, harmful effects on health, fauna
and flora, with the exception of damage referred to in Articles 218-73 and L. 432-2, or
significant modifications to the normal regimen of water supply or limitations in the
use of bathing waters, is punishable by two years of imprisonment and a fine of 75 000
euros. When the discharge is authorised by decree, the provisions of this paragraph are

applicable only if the prescriptions of the aforementioned decree are not respected.”

22 Shytov, Alexander. “Environmental Crime and Communication to the Public in China.” Journal of Chinese
Political Science (2016): 1-19.

23 English translation of German Criminal Code is found at: http://www.iuscomp.org/gla/statutes/StGB.htm#324
(Accessed on 08.04.2011)

24 English translation of French Environmental Code is found at: h http://195.83.177.9/upl/pdf/code_40.pdf
(Accessed on 08.04.2011)
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In the end, both German and French legislators rely on the judges’ ability to
determine that pollution “detrimentally alters” the environment, or that it causes
“harmful effects on health, fauna, and flora.” Even though German and French judges
have to rely on the expert’s opinion in making such determinations, it is still in their
judicial power to accept or reject a particular piece of scientific evidence. Attempt is
also punishable. In environmental cases, the role of judges rises up to the level of

political decisions.”

Vietnamese law differs significantly from the Western systems of law despite
the fact that Vietnam increasingly adopts the Western structure of law, its style as well
as its literal expressions, particularly those found in the Continental system of law,
such as in Germany and France. Unlike in those countries, Viethamese judges are very
limited in applying criminal law to polluters. Any judicial action against industrial
polluters risks to confront the policy makers. Only politically independent judges can
dare to challenge the governmental policies to tolerate pollution for the sake of
economic development. Vietnamese judges are not among them. There are also
normative constraints. Vietnamese court can impose a penalty on a polluter only if
the polluter has ignored or disobeyed an administrative sanction already used against
him. Only if this condition is met, can Vietnamese judges inquire in the seriousness of
environmental harm in order to determine whether the offender deserves a criminal

law sanction such as imprisonment or fine.

In other words, criminal law in Vietnam is given a role of the last remedy against
a stubborn offender. In Vedan Vietnam case, the polluter complied with administrative
orders following the discovery of the offence, although there was one report of its poor
compliance.” It is up to the administrative organ to determine whether an act of compli-
ance has taken place or not. In the present case, no criminal law penalty was imposed

on the persons guilty in causing the environmental disaster.

4. Administrative liability issues in Vedan Vietnam Case

25 Qakes, J. “The judicial role in environmental law” in: 52 N.Y.U. L. Rev. 498 (1977)

26 “Dong Nai polluter still discharging wastewater” — Official News Release on 30/10/2008. Available on line:
http://www.monre.gov.vn/monrenet/default.aspx?tabid=259&idmid=&ItemID=53686 (Accessed on
08.04.2011)
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Even though Vedan Vietnam managed to avoid criminalprosecution, it could
not escape from administrative fines and other administrative measures. A Vietnamese
governmental website stated that the company “paid Government fines of 267.5
million dong ($15,030) for its illegal acts, and 127 billion dong ($7.14 million) in overdue
environmental fees”.”’ The administrative sanctions applied against the company were
taken under the Decree No 81/2006/ND-CP which was issued on the 9" of August,
2006.”° As the case unfolded, the old decree was repealed and replaced by another
Decree No 117/2009/ND-CP, dated 31* December 2009 which came into force on the
1* of March 2010.” Subsequently, in 2013, it was again replaced by the Decree No.
179/2013/ND-CP. The latter raised administrative fines up to 1 billion VND for individu-

als and 2 billion VND for organizations.”

The 2006 decree gave Vietnamese officials in disposal a variety of other
measures which could be taken against Vedan Vietnam: revocation of environmental
permits, confiscation of material evidence and means used for committing administrative
offences, “forcible application of measures to remedy the environmental pollution
caused by their administrative violations,” “forcible taking out of the Vietnamese ter-
ritory or forcible re-export of polluting goods or articles which have been brought into

9 31

the country.” ” In cases of water pollution, the additional following measures could

be applied: suspension of operation until all necessary environmental protection mea-

27 “Vedan capitulates, will compensate aqua-culturists in full” - Official News Release on 11/08/2010. Avail-
able on line: http://vea.gov.vn/en/news/news/Pages/Vedancapitulates,willcompensateaqua-culturistsinfull.
aspx (Accessed on 06.02.2011)

28 Rapport de la Cour populaire supréme du Vietnam sur le droit pénal de ’environnement 2008. -

Available on line: http://www.ahjucaf.org/spip.php?article6787 (Accessed on 21.10.2010)

The English translation of the decree can be found at: http://vea.gov.vn/en/laws/LegalDocument/Pages/
DecreeNo812006ND-CP.aspx (Accessed on 21.10.2010)

29  English translation is available on line: http://faolex.fao.org/docs/pdf/vie96530.pdf
30  Ministry of Industry and Trade of the Socialist Republic of Vietnam. “A fine up to 2 billion VND for

administrative violations in the field of environment protection” 01/16/2014.

http://www.moit.gov.vn/en/News/494/a-fine-up-to-2-billion-vnd-for-administrative-violations-in-the-field-

of-environment-protection.aspx (Accessed on 21.11.2016)

31 Article 7 of the Decree NO 81/2006/ND-CP (9th of August, 2006)
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sures are applied, “ban from operation or forcible relocation of violating establishments

to places far from residential areas and with a suitable environmental loadability.”**

The official report on the case said that apart from imposing administrative fines,
the company had been ordered to suspend its operations until ensuring the full com-
pliance with environmental regulations. The wastewater discharge license was sus-
pended, although not revoked completely by the Ministry of Natural Resources and
Environment.”” The company closed two plants and cut almost twice the volume of
water used in its production, but did not stop its operation completely despite the
suspension of the license. According to the same report, the company promised that

wastewater would be exported to Taiwan by sea.

From the official reports it follows that the company was not required to
conduct clean up operations or pay any future cleanup costs. The environmental fee
of 127 billion dong ($7.14 million) mentioned above can hardly be considered as the
cost of cleaning up. The sum of fee was calculated less than in @ month after the act
of pollution was discovered.* It is hardly possible to calculate in such a short period
of time the cost of cleaning up pollution carried out since 1993. Further, the official
report was speaking about the “overdue environmental fees.” It is apparent that
overdue fees do not relate to the future cleanup costs. Finally, it appears from reading
the Vietnamese legislation that the environmental fee is distinguished from the
environmental tax. The tax is applied against a range of products, while the fee is
imposed for a specific type of activity: discharging waste into the environment or en-

caging in “activities causing adverse impact on the environment.”*

The Law on Protection of Environment 2005 did not follow the polluter pay

principle. It did not bind the amount of fee with the costs of cleaning up (Article 35).

32 Article 10 Article 7 of the Decree NO 81/2006/ND-CP (9th of August, 2006)

33 “Dong Nai polluter still discharging wastewater” — Official News Release on 30/10/2008. Available on line:
http://www.monre.gov.vn/monrenet/default.aspx?tabid=259&idmid=&ItemID=53686 (Accessed on
08.04.2011)

34 “Vedan sees no material impact on operations from Vietnam fine” — Official News Release on 10/10/2008.
Available on line: http://www.itpc.gov.vn/investors/news/2008/10/2008-10-10.830056/MISNews_view?b
start:int=20&set_language=en (Accessed on 11.04.2011)

35 Law on Protection of the Environment, 2005. No. 52/2005-QH11. Article 113.
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Accordingly, the same statute stated in Article 113 the following:

“Environmental protection charges. 1. Organizations and individuals discharging
wastes into the environment or engaged in activities causing adverse impacts on the
environment shall have to pay environmental protection charges. 2. Environmental
protection charge rates shall be determined on the following grounds: a/ Volume of
waste discharged into the environment and scale of adverse impacts on the environ-
ment; b/ Degree of toxicity of waste and hazard caused to the environment; ¢/ Load
capacity of the environment that receives the wastes. 3. Environmental protection
charge rates shall be adjusted to suit socio-economic conditions and environmental
protection requirements of each period of national development. 4. All revenues from
environmental protection charges shall be used for direct investment in environmen-
tal protection activities. 5. The Ministry of Finance shall assume the prime responsibil-
ity for, and coordinate with the Ministry of Natural Resources and Environment in,
formulating and submitting to the Government regulations on environmental protection

charges.”

Thus, there was no duty for the polluter to conduct cleanup operations.
The new 2014 statute follows the same concept of environmental protection charges.”
The environmental fee appears more as a charge imposed on a legitimate (authorized)
act of pollution collected with the purpose of general enhancement of environmental
quality without necessarily addressing the specific tasks of cleaning up a particular area
affected by the polluting activities. In other words, the overdue fee imposed on Vedan

Vietnam can hardly be classified as the cost of cleaning up.

The reason why the administrative fines and general charges (fees) do not ad-
dress specific tasks of cleaning up the polluted areas can be of purely fiscal nature:
the government always lacks revenues. It can also explain the unwillingness of the
government to use criminal law measures against polluters discussed above. The active
use of administrative sanctions appears to be in a sharp contrast with the lack of ef-
fective prosecution of environmental polluters under the Vietnamese criminal law.

One explanation of this abnormality is that the small criminal law fines (not more than

36 Law on Protection of the Environment. 2014. No. 55/2014/QH13. Article 148.
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100 million dong) cannot be compared with the amount of revenues obtained from

environmental fees and administrative fines.

There are some facts which illustrate this general tendency. One report, without
specifying the dates, says that sanctions had been applied to hundreds of companies,
and more than 2.000 companies had to pay compensation.”” Another report stated™
that in the period of 2000 - 2005, 26.540 environmental offences including criminal
offences have been discovered by the police. Out of them, 25.314 cases were dealt
with administrative fines. The total size of the fines reached 49.644 billion Vietnamese
dong. The second report indicates clearly that administrative sanctions are preferred
to criminal law proceedings. The official figures also indicate a dramatic increase of
administrative sanctions under administrative legislation after Vedan Vietnam case:
“According to a statistical report of the Environmental Police Department under the
Ministry of Public Security, in 2009, the domestic authorities disclosed and punished
around 4,500 cases of environmental violations, up four times against 2008.”%* The

tendency continued in the following years.*

The administrative law on environmental offences*'referred above display the
increased willingness of the Vietnamese government to deal with polluters by means
of administrative fines. The 2009 increase in the amount of fines by an administrative

decree can be considered as the direct response to Vedan Vietham case. It imposed

37 Giang Phuong. Pollution : Vedan Vietnam sera punie - 18/09/2008 http://
lecourrier.vnagency.com.vn/default.asp?xt=xt36&page=newsdetail&newsid=45655 (Accessed on 21.10.2010)

38 Rapport de la Cour populaire supréme du Vietnam sur le droit pénal de U’environnement 2008. —
Available on line: http://www.ahjucaf.org/spip.php?article6787 (Accessed on 21.10.2010)

39 “Tougher punishments for environmental violations” — Socialist Republic of Vietnam: Government Web
Portal - 08.01.2010 - http://news.gov.vn/Home/Tougher-punishments-for-environmental-viola-
tions/20101/5941.vgp

40  Viet Nam News. “3,000 pollution cases end in fines” June, 12/2010 http://vietnamnews.vn/politics-laws/
law-justice/200493/3000-pollution-cases-end-in-fines.htm #7WfERSRAXW8Tc2Ru.97
For the administrative fines in the high profile case of Taiwan’s Formosa Plastics Group see: Chabba S.
“Formosa Fined $500 Million For Vietnam’s Environmental Disaster” International Business Times.
06/30/2016 http://www.ibtimes.com/formosa-fined-500-million-vietnams-environmental-disaster-2388515
(Accessed on 21.11.2016)

41  See the Decree No 117/2009/ND-CP and the Decree No. 179/2013/ND-CP.
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much heavier fines than the previous decree. The highest administrative penalty rose up
to VND 500 million (over US$27,000) per single offence. It was over seven times higher
than the previous rate of VND 70 million. It was also five times higher than the highest
rate prescribed by the Vietnamese Penal Code in relation to the crime of pollution.”

2013 Decree raised the administrative fines even higher.

The fact that administrative measures are heavier in financial terms than criminal
law penalties is noteworthy from several points of view. The administrative fines are set
up by an administrative regulation which is considered of a less legal weight than a
statutory penalty. These administrative regulations can be easily changed and do not
receive the same publicity as the legislative acts. The administrative fines depend largely
on administrative discretion, and they can be easily misused. The case of Vedan Vietnam
indicates that a fine can be accompanied by a significant amount of environmental fees
as discussed above. Further, Vedan was found of guilty of 12 administrative offences each
of them involved a separate fine. The method of determining those offences remains

unclear from the reading of official reports on this case.”

Even though the Vietnamese law provides judicial remedies against unauthorized
imposition of fines, Vietnam is still in the process of establishing genuinely independent
judiciary.” Historically, the only effective institutional force which can control
the exercise of administrative powers in Vietnam is the Communist Party.
Its reasoning, however, is not framed within the concepts of legality. It is political
expediency rather than abstract notions of “environmental justice” which play the key

role in making the Party decisions.

The efficient control over the complex system of enforcement of environmen-

tal regulations is still to be developed in Vietnam. The Law on Protection of the Envi-

42 Article 183 of Penal Code. English translation of the Code is available on line: http://www.worldlii.org/vn/
legis/pc66.txt (Accessed on 21.10.2010)

43 “Government slaps $7.72m fine on MSG maker Vedan” - Official News Release on 08/10/2008. Available
on line http://www.monre.gov.vn/v35/default.aspx?tabid=675&CatelD=58&ID=52106&Code=1JSIT52106
(Accessed on 12.04.2011)

44 Suiwah Leung et al. Globalization and Development in the Mekong Economies - Edward Elgar Publish-
ing, 2010. P. 184.
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ronment sets up a complex regime of checks and inspection of environmental
protection.” The power to inspect is first of all granted to the local government: the
people’s committee of the locality. Further, the regulatory organ which
conducted EIA has the responsibility to direct and organize inspection of the
implementation of the items in the approved environmental impact assessment report.
Finally, the Ministry of Natural Resources and Environment has the broad administrative

powers of inspection.

In the Vedan Vietnam case, none of the mentioned organs above managed to
uncover the fact of massive pollution carried out during many years by the foreign
investor by means of official inspections. In the end, it was a police operation con-
ducted at night which provided evidence of the gross violation of the environmental
law. The case casts doubt on the efficiency of environmental inspections mechanism
set up by the law. Even though the Law of Protection of the Environment 2014 grants
the Ministry of Natural Resources and Environment broad powers, the law itself contains
hardly any guarantees against the abuse of powers, or remedies against the failure
to perform its functions. The legislative rules tend to be vague, open to various
interpretations, give almost unlimited discretion to the administrative organs, and not
stable. The Vietnamese mechanism of imposing administrative sanctions for
environmental offences is comparatively new and very dynamic. Potentially, it can
meet the interests of environmental justice, but much will depend on the

educational level and moral integrity of Vietnamese administrators.

5. Civil liability issues in Vedan Vietnam Case

The influence of administrative organs does not end with the regime of
environmental inspections and possible administrativesanctions for violations of the
ever increasing number of environmental regulations. One noteworthy feature of
Vietnamese law is that the company can be ordered by the sovernment to compensate
the victims of pollution within the framework of civil law. That is what exactly happened

with Vedan Vietnam. The company was told to compensate the farmers affected by

45 Law on Protection of the Environment. 2014. No. 55/2014/QH13.
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the illegal discharges in civil law proceedings.46

General principles of Vietnamese civil law pertaining to non-contractual civil
liability for damage are not different from other countries of the Continental legal
system.”” The victims in Vedan Vietnam case could sue the company either on the
ground of suffering “damage caused by infringement upon property,”*
or “damage caused by infringement upon health.”* Both grounds allow the plaintiff
recover economic losses. Further, Article 624 of Civil Code specifically addresses
damage caused by pollution: “Individuals, legal persons or other subjects who pollute
the environment and thereby cause damage shall have to compensate as provided

for by law, even in cases where the environment polluters are not at fault.”

Vedan Vietnam case is also remarkable by the fact that despite alleged massive
pollution and thousands of affected people, there was no any court decision both in
criminal or civil jurisdictions. Criminal charges were not filed. Administrative sanctions
were imposed by administrative organs themselves, and civil law disputes were
ordered by the government to be settled by means of private negotiations. Those
negotiations were protracted. The government pressed the case of the farmers
affected by the pollution. The process of negotiations was complicated by the reason
that the company had to negotiate compensation deals with the representatives of

the affected provinces separately.

One compensation agreement was signed in August, 2010 with the farmers from
Ba Ria-Vung Tau province. The company promised to compensate farmers for the
losses it caused at the amount of VND53.6 billion (US$2.8 million). It also agreed to

46 “Pollution report ordered to push Vedan to compensate” - Official News Release on 18. 06. 2009 Available
on line: http://www.monre.gov.vn/v35/default.aspx?tabid=675&CatelD=58&ID=67218&Code=FA39F67218
(Accessed on 13.04.2011)

“Polluter Vedan offers lower compensation, ministry asks for PM’s instruction” — Official News Release on
11.06. 2010. Available on line: http://www.monre.gov.vn/v35/default.aspx?tabid=675&CatelD=588&ID=862
09&Code=3Y3LE86209 (Accessed on 13.04.2011)

47  Chapter XXI of Vietnamese Civil Code 2005. Unofficial English translation is available on line: http://mirrors.
creativecommons.org/international/vn/civil-code-2005-(English).pdf (Accessed on 16.04.2011)

48  Article 608 of Civil Code 2005.
49  Article 209 of Civil Code 2005.
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pay the province People’s Committee VND500 million ($26,300) to cover their cost of

calculating the losses.

At the same time, Ho Chi Minh City has also negotiated a separate agreement
with the company who promised to pay VND45.7 billion ($2.3 million) to the victims
of the City. The negotiations with the representatives from Dong Nai Province were the
most difficult since this province has been affected the most severely. The
company, under the pressure of the government, offered to the victims of the province
VND120 billion ($6.2 million) of compensation. At first, Dong Nai authorities and
farmers rejected the offer as insufficient. Most victims were farmers growing shrimp
who claimed that the offer will not cover their economic losses. One official report,
however, stated that the overwhelming majority of Dong Nai farmers eventually
accepted the offer. The report said that there were still a small number of farmers
who had decided to pursue their legal claims for full compensation. At the time of
writing, there has been no news report that a Vietnamese court has made any decision
in the case. News reports indicated that Vedan generally fulfilled its promises and
continued to pay agreed compensation to those victims who accepted the settlement

agreement.

These agreements, however, are something different from private law settle-
ments in which the defendant and the plaintiffs freely negotiate the terms of the
settlement. First of all, the local officials had to negotiate with the company on behalf
of the victims with the active involvement of the central government.
The governmental agencies, particularly the Ministry of Natural Resources and
Environment, were actively lobbying the interests of the farmers. Second, the
evidence of pollution, and the assessment of the affected area as well as the number
of victims were provided by Ho Chi Minh City Institute for Environment and Resources. It
was established by a decision of the Ministry of Education and Training in 1996 as a
member of the Vietnam National University - Ho Chi Minh City. It is now considered as
one of the top research institutions of the country within the state educational system.
In other words, the presentation of the evidence was assigned to the institution
which would likely be a final scientific authority for all Vietnamese judges who would

have decide on the case. Third, the amount of compensation was set rather
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arbitrarily without making assessment of actual and economic losses suffered by the
victims. What was the most striking in this case is that the consent of the victims
to stop legal action and to receive compensation was obtained with the active
assistance of governmental officials before informing the victims of the actual size of
compensation each family should receive.” Finally, the distribution of compensation

was arranged by means of special funds administered by local officials.

Considering Vietnamese culture, reaching an out-of-court settlement is a
preferred model of dispute resolution.” Vietnamese people are reluctant to go to
courts perceiving them as non-reliable to solve private disputes. At the same time,
local authorities took a proactive role in exerting a pressure on the company to
pay some compensation to the people affected by the act of pollution.
The local authorities managed to persuade the victims to accept whatever

compensation from the company.

The reason for the unusual role of local government officials in settling a civil
law dispute may lie in the Vietnamese culture which lacks the important element of
the rule of law as it is understood in the West. Historically, Vietnamese culture was
influenced by Confucianism with its emphasis of personal relationships based on
seniority and gratitude. Vietnam used to be a French colony for almost a hundred
years, but the French law was not instilled in the national culture. It was used only
among French people. The Vietnamese were governed by their own law.” After the
French period, Vietnamese law was largely influenced by communist ideas, which
emphasized the superiority of ideology over legal norms. The reform towards the rule
of law began in 1992 with the revision of the constitution. It is apparent, that the short
historical period of the advancement of the rule of law is not sufficient to bring about

the legal environment where people are used to abide by legal norms.

50 “Most Dong Nai farmers accept Vedan’s compensation” - Official News Release
on 31/08/2010. Available on line: http://vea.gov.vn/en/news/news/Pages/MostDongNaifarmersacceptVed
an%E2%80%99scompensation.aspx (Accessed on 13.04.2011)

51  Moon, Don. “Neither Reluctant nor Aggressive Legalism: East Asian Countries under the World Trade Orga-

nization Dispute Settlement Mechanism.” Pacific Focus 28.1 (2013): 62-98.

52  Odell A, Castillo M. “Vietnam in a Nutshell: An Historical, Political and Commercial Overview” in: Inter-

national Law Practicum Autumn, 2008. P. 82.
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6. Conclusion:

Vedan Vietnam is a landmark case in Vietnamese environmental law. The way
how the government handled the case is controversial. A clear result of this case is
that general perception of the developing countries as neglecting environmental issues

253

and offering “pollution haven” cannot be unequivocally applied to Vietnam any

more.

One must also reject the view suggested in some writings about Vietnamese
environmental law that “the legal system on environmental protection is lacking.”*
Such view is largely brought about by the expectations that environmental law can
provide clear technical standards and procedures to deal with pollution.
Instead, the environmental law task is not so ambitious: it is about creating the mech-
anism of environmental control over polluting industries and the way environmental
harm is addressed. In this respect, Vietnam has a developed environmental law despite
the ambiguity of many legal provisions. Having concluded so, we must not overlook
the facts that those legal mechanisms do not work effectively. In Vedan Vietnam case,
criminal law measures were not applied despite the scale of pollution and the gross
fault of the company. Administrative fines and environmental protection fees were
imposed on the company in a rather arbitrary way without assessing the full scale of
actual environmental damage and without offering any measures to clean up the
pollution. Civil law mechanisms were seriously affected by political interventions of

the Viethamese Government.

In this context, the public reaction to Vedan Vietnam case is very significant.
It shows that Vietnamese society has realized the importance of protecting the
environment and that it is not prepared any more to tolerate extensive pollution as
the cost of economic development. The case creates the precedent for the future
civil law litigation. It has stimulated the reform of criminal law which is on the way,

and what is more significant in the Vietnamese cultural and political context, it will

53 Unraveling the Worldwide Pollution Haven Effect. World Bank Publications, 2006. Siebert H. Economics
of the Environment: Theory and Policy. Springer, 2008. P. 185.

54 Thai, Nguyen Thi Kim. “Hazardous industrial waste management in Vietnam: current status and future

direction.” Journal of material cycles and waste management 11.3 (2009): 258-262.
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motivate a better implementation of the various administrative mechanisms
of environmental protection. Even though a recent increase in the amount of
administrative fines is reported as not effective in many cases,” it is perceived as one
of the expressions of the growing public awareness in Vietnam in dealing with the ef-

fects of environmental pollution.

55 VietNamNet Bridge “Firms continue to pollute despite fines and penalties” 29/12/2014 http://english.
vietnamnet.vn/fms/environment/119015/firms-continue-to-pollute-despite-fines-and-penalties.html (Ac-
cessed on 21.11.2016)
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Abstract

Problematic issues arising from numbers of Asian wild elephants which are not compat-
ible to residential areas. These problems are caused by invasion of community to forestry areas
for settlement and agricultural use, construction of roads for transportation, mining and dam-
ming. These problems have resulted in discontinuity of natural forestry area, including eradica-
tion of elephant habitats, reduction of food and water sources and conflict between men and
elephants. They are caused by lack of effective management on conservation areas. Thailand
and other countries are trying to solve such problems by both exercising legal and managerial
measures to manage habitats of wild elephants.

From the analysis on solutions for numbers of Asian wild elephants which are imbalance
to areas of Thailand comparing with those of foreign countries, the researcher found that Thai-
land still lacks the laws that designate the unification of proximal wild natural forestry areas to
be the habitats specifically for Asian wild elephants.

Therefore, the researchers recommended that there should be enforcement on legal
measures to designate forestry areas for conservation of wild elephants, including to regulate
balance management on forestry areas.

Keywords: Wild Elephants, Problem on Conflict between Men and Wild Elephants, Natural
Forestry Areas
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Saunriu denshwn, windusedmajin, 26 wguniau 2559.

Taserfound azonsdug, {lvajtnu wy 12, 26 wuniau 2559.
aung §1unes, giegivaiinu vy 18, 26 wun1AL 2559.

ity avluune. geaedlvajinu vy 18, 26 wemuanau 2559.
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11 National Parks and Wildlife Conservation (Fourth Amendment) Act, 1992. Narendra M. B. Pradhan, A., Christy
Williams and Maheshwar Dhakal, Curent Status of Asian Elephants in Nepal, Nepal: Gajah, 2011, pp.
87-92.

Ukesh Raj Bhuju, Puspa Ratna Shakya, Tej Bahadyr Basnet, Subha Shrestha and International Center for
Integrated Mountain Development (ICINOD),_Nepal Biodiversity Resource Book: Chapter 4 Protected
Areas of Nepal, Nepal: Ministry of Environment, Science and Technology, 2007, pp. 41-42.
Narayan Prasad Bhusal, “BUFFER ZONE MANAGEMENT SYSTEM IN PROTECTED AREAS OF NEPAL,” The Third
Pole, Vol.11-12, NEPAL: Tribhuvan University, Kirtipur, 2012: 33.
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Iandesendnsaunudng, it 46-49.
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