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Abstract

The question of ‘who ought to be the guardian of the constitution?” have been
a significant academic debate in the area of public law for century, and it is also the
fundamental idea to support the establishment of the Constitutional Court around the world.
In case of Thailand, the Constitution of the Kingdom of Thailand B.E. 2540 (1997), which was
the first Constitution that instituted the Constitutional Court, intended to reform Thai politics
toward an actual democratic constitutional monarchy by strengthening checks and balances
system and civil rights protection mechanisms. Not only being a key institution for political
reform, the Constitutional Court was purposedly established to resolve problems on an
incompetence of the former Constitutional Council that founded by the past several
Constitutions for 50 years. Additionally, it might be noted that the founding idea of the Thai
Constitutional Court, which obviously discussed in the Constitutional Drafting Committee was
basically imitated the Federal Constitutional Court of Germany, which has been famously

regarded as ‘the Guardian of the Constitution.” However, the role of the Thai Constitutional
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Court in protecting the constitution has been academically criticized that it is significantly
different from the German model in several aspects. It might therefore be mentioned that
reconsidering the fundamental notions regarding the status and role of the Constitutional Court
would lead to the valuable academic aspects, which could be essentially applied for the
development of the Thai Constitutional Court in protecting the constitution under democratic

regime with the King as head of state.
Keywords: Constitutional Court, Guardian of the Constitution, Constitution
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13 Arkadiusz Gornisiewicz, supra note 4, p. 205.

' The Constitution of the German Empire of August 11, 1919 (Weimar Constitution)

Article 48 If a state fails to carry out the duties imposed upon it by the national constitution or national
laws, the President of the Reich may compel performance with the aid of armed force.

If public safety and order be seriously disturbed or threatened within the German Reich, the President of
the Reich may take the necessary measures to restore public safety and order; if necessary, with the aid of
armed force. For this purpose he may temporarily suspend in whole or in part the fundamental rights
enumerated in Articles 114, 115, 117, 118, 123, 124 and 153.

The President of the Reich must immediately communicate to the Reichstag all measures taken by virtue
of Paragraph 1 or Paragraph 2 of this Article. On demand of the Reichstag these measures must be abrogated.
If there be danger in delay, the state ministry may, for its own territory, take such temporary measures as
are indicated in Paragraph 2. On demand by the President of the Reich or by the Reichstag such measures
shall be abrogated.

Detailed regulations shall be prescribed by a national law.

" siansd AnRenad, 999ua9 (995507 2, U. 263.

PRIDI BANOMYONG LAW JOURNAL (30) Vol. 11 Issue 2 July — December 2022



5 - \*.

N T/

NIAURMEnSUIA nunead f‘ U 11 adull 2 nsngneN - SuAN 2565

k]
(1=
o

it o

AINa19399g VU UFIUTRINITIATIERAnIUNTaININSllosusLieted1ufiey sudulgwiiey

Y

wanmtiavaulunveINgvune '

a i3

AMENSanAiasa ¥lnd lawansinugldndmouingruneuiansvesdud inau uaglaiaue

a

TiusgsrunSudviminndud indsgessuug dud wauldnouldniuiuvesaisa siing

el Y

Tuunenude “lasaisidu Aindsgsssuya?” (Wer soll der Huter der Verfassung sein?: Who

Ought to Be the Guardian of the Constitution?) lnggud LaalguisNAUAIBNSIIUEN I RanUseiy

=] 4

MesgeTIHLAe MsUsEAuInNsiddmaninsidiesasdeslifiuluninveulaiingruneivug

a & o A L A 1 = o Yy A & Y a [
DAYVIRYINNANNTITNIN lﬁJﬂ’JiﬂJ‘UﬁﬂaIﬂVI’l‘Vi‘lﬂVlLUUN@@&‘UﬂWiﬂi%‘VH%@Q@UL@Q (No one ought to be

judge in his own cause) sewnil Fud wawuiroudrsudaniafiada vliaddededesunamiu
na19veINyn3glumnissud 19 auwuiAns1uanidunalsvesuuaidy Aouwanud (Benjamin

= U

Constant) thAnuazindsusuvguimsdesuasmau eaduayuaufniiureinues Wesin
@ 1 o a a o Y v a6 Y o Yo
Wi nmsiewndnnuTuldiuszueundnidnngla Sesssuyaunusuldiunisunasedlussusy
anssasggulenandudseeusuldent
weananil dud wauduiiuii spessuyadiidusomnanisdies wnusdungunasiadu
[y [ d' Y Ao ) a = [ a PN 1

gegnniglusguasiunniuuianiu (Norm) Tdnvaziduninmisnisidesvesdiaunyiounng
nswleaiananenaudaduiueg1agunse Balunindudsnunisiioswesdud wawudududiaund
ANaINaNeNUsEneuMmeedustnaunniaziodesdetes Juanaluainauiuresnisa

a ca & I = o A [ < W a [ 1% ‘;’ a o & [ Aa
yadnudaunsiledlianvaueniduduniladuneiiu memall n1sivinysgsssuuyludiaund
anuvarnuasdslaldidunsinulidernududunissudsiiuvesaulumnd mauaidunissnw
nAnmensllesiielllingulanquuilaiateninivsengunueinianisidadagedenisasodes
Traunn Aty wihlunsivingsgessuygiadunstesiulliledfvyagfondedsddanniiane
nANIM193gsTINUMS oA sunUainAnlusgsssuunningnnela atewmnd Tngusvasdves
st et AgRvingsgessuyyInlunsduaseadedesinalostiues'

o v Y

¢ A ea & a a ° Y A& Yaou o A
dmiudeiausvensa ladiiiuil Usesunsuiasimtniilugmvingsgessuygiionn
Wuaeensndanudunatanianisiilesty Fud nauiiulg Yarausfinaniaziagnazasuiena
msldgunavesdsesrunsuiiniuung 48 Neravibisesmnsuinaneiluwewiiosysssuyguas
L L I [ o Yo 1 Yo % = 5 v M v Y @ 1
gnarudesdumAINTSLarvI ST TsHYy anunsalasunisduases Bnnedslilauandliiiu
A15AYTESIUSUANIAINNIStARndalaensIanUsssvutuazidunatmienisitedlaesgnsls Tudle
UsgausuAgaudasat neldninanianisiloanaangunisilouas nssANIsEewng 4 wagnin

1Jizﬁqm%uﬁmmagjmﬂé’ﬁw%wamqmmﬁmLLazlaiﬁmmﬁ]uﬂaNLLé’a ANSAAUALAUTEE LIS UR

© 119679, 1. 264 — 265.
' Arkadiusz Gornisiewicz, supra note 4, pp. 205 - 206.

8 sianad AnReNad, 999Ua9 (3995507 2, . 266.

PRIDI BANOMYONG LAW JOURNAL (31) Vol. 11 Issue 2 July — December 2022



/

U 11 atudl 2 nsngian - SunnAu 2565

B

M5ASURMENSUSA WU

k]

(o

\ |o!
N~

it o

Vi dudivinesgsssuygdendunsuevdunaliyaralayaranisyiminndvindefinves

Ao’ BniensrnleuseanudunaninainsdewssssnSuRMenNTIZINAINNIERNAT
YaIUsyyBUTIIUsEINA (Whole nation) ulumsagviounnudussaiiianaindie?®

& a s a ¢ & 1 a a & s P A 1 a v Y]
UBNITINU NITNAITA VUAR AU ﬂi%ﬁquqﬁ‘U@ILﬂu@ﬂﬂﬂiwqﬂﬂqsl&@ﬂﬂ@%LﬂENGU'Nﬁﬂ']‘Uu

v

a4 A 1 v ! a aa 2 - a I = A A v A
ATTLHBDIDU € LL@ﬂaUNm@aiﬂﬁqﬂigﬁquqﬁU@IL‘Uu@\‘iﬂﬂﬁ/l']\‘iﬂ'ﬁLN@QLWEN@\TﬂﬂsL@EJ'JVIﬂ'JiiIMu’WV]IUﬂ']i

4
g 5]

IinYsgsssuyguugagliaumnauns wazdasviouliiiiudn iausvasanda sdaduudunisues
ANUFN U send1vesdnsausgessuy g usuudnsuazdng lnenisasianudiAgyliun

Use51u5uAn8n15vaten manwalveesgant? susideinuul dud wnawuasiauslveia

a v 6 v

Sgovsuyayvimihdudivinegsgessuyey uwineusuinmasssssuyaluiismilslussdnsifivgii

Tun1sAMNYS g5 U YAt UBIANTN NS Y

Y o

o

druyuNeIveIAnsa wlaATWiLI1 N1IRTIREeUALTRUIesgeTTHYyTeIngruialilynis

LX) v Y

N3z MNemaINTITL Sud waiduiiud anuwiuidiengdunaiivydiviniundunsldsng

DAY

= o

w3an13n32YIINNNIsles drunisldgruianieainsidunsusulddonguunedidudomiaads
Lideindunisnszrimuenisdesiu derndumnudilaiiianain sudunisazvieuliiiiuiiaida
yindAlinnud1lanAaaed aui eInUsTTNYIRY0903ANIARAINTT Na1IAe MIndladinisnsevin
191304 (Political activities) Aa n136ndula (a Decision) #3on13583uf (a Solution) Avdunisen
Nagldudainnsldgiunansensnszivesenainisiilinisnszyimienisdes SnvisAnuiunan
I3 o a v oa a v g v Y v o Y 3 a ‘:1'
aAnsgaINTsiaglameAasesssuyinmeiuldnguanelididudemiariaanizises lag
Lifigmnadvinitngunasisunisiatunginaeidndunils dewvilieaniossdnsnainisiduiies
Anguanednluifuiniu? wenainil auiundn aasgessuyaiildegluanusidussdnsnainis
mudeulagniluilesainnsiigiuiavesmasgsssuugegiiureulunieonvesg u1vesdiy
naIN1siy Fud waguiiudn aasgsssuyaiodnduesininaints dudunszdeinanseii
nansenasgsssuyyiuiianududase Feenuludaszemainisaasgsssuygiudonadesiv
a ) o 1ala v v =t 13 a2 a [ a | Aaa U wa
vsunvesigsssuyyadelninduuilinlveaadue sdnsidudassandreuimsuazineda deyel
aatu nanauludaszvesrassssuynideindunudnvuzdAyroinisidusidninainis

drugluuuraanisiduesdnsgainisiuduietnudnvaziiindulaedaudynialseiiaans

WINTIUS

9 (71969, U. 267 — 268.

?% Arkadiusz Gérnisiewicz, supra note 4, p. 206.
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?6 Arkadiusz Gérnisiewicz, supra note 4, pp. 199 - 200.

PRIDI BANOMYONG LAW JOURNAL (33) Vol. 11 Issue 2 July — December 2022



5 - \*.

N T/

M5a5RMERSUSH LR ( U 11 adull 2 nsngneN - SuAN 2565

k]
(1=
o

it o

JInnsAnwdeanifisansdmnisiieiiuninnlunisivings gossuyguetnnguaneisdosinuii

<9 v v

Tiddeursud1ssenainladn deldudeiiinvuiumasysssuygyliinndusesaesnisiitma

U v
o | =]

555UY TR TEUUNITIEBY URRonanNNISRUMENaIUIA wastanananyUsevsulaedy gag

o

oNe

<9

gonadestudednngInsaliliintuiuaasgsssuygyingludagiu dduyuussvesiTeuiviui

U 4

Tolsudeniintuiumasgsssuygleninam Swessasmsmesuieuwiiuguvesderuanfidusingu

a o [

YoInsInfsmasgsssuya e i dudivingsgessuyey Tnedideuaslaiiausludiusaly

A1asgsssuunluszuaulszunsulag

o A

Tuniisdete “{innwilussusuussyidulneg” (The Judge in a Democracy) ¥aawavisan U13n
(Aharon Barak) ®AnU3e51UAIAN1L11984571198 (the President of the Supreme Court of Israel)
LAZAIENT11TEN RN UNNe tananifiessuaulseniulaedn dlavanefisudianigssuauns
Uﬂﬂiaaﬁ'aquuﬁugwmmmsﬂﬂﬂsaaimaﬂizmwmuw'wuﬁil,mu (Representatives) 4 si93 1194
UsenSulnglueguuuu (Formal democracy) ity mmwié’fmmsﬁaizuaumiﬂﬂmmﬁ&%aguu
fuguYRIMENNITUUILBNSIUNT (the Separation of powers) ndnAududassrasosdnimainis
(the Independence of the judiciary) #8nilAss3u (the Rule of law) uagvananduywevu (Human
rights) 8sde7fuuszsulngluduilon (Substantive democracy) #ae wenand duiidesan
wAn1salEndaKITLEY1287 (the Holocaust) lurissemisasasalanaded 2 MAnTuainszuey
Uszpdulnsuvuiunuiivhareszusudssrdulaenasansuyserudoieafviliiiuin Avduas
s nmvasszrvuiioldinfuainazvosnisunasedlussuautszensulae fadu n1sdunsesdns
uyweruliizduansuestaanyanaviesungulesiaaisivhinisegnnelisuaniinfives
s'J1aﬁﬁﬂ’m@'ﬁw%ac’hw%maﬁimaﬁiimwaasjuuﬁugwumaamiﬂﬂmaﬂmmﬁmdauimj (Majority
opinion) Wty uiaaslidenainaidandunuinlunisdunsesdnduasiainiwdae daomai
fhemannstsgnidendadlidnandunumlunisudlatgmdofnmludeafiamniy

ol weviseu v1¥n Jeasuihemannsluszusuuszasulnetiunumiddeed 2 Uszns Ao
(1) unuwlumsnduazmudonsenitanguineiudiay dunslduasinnunguineiitesnulid
AAEAINYBITTUUNYMAUNEVRIFIAN WAy (2) unumlunisiyinysgossuyauazsyuauseyiulng
Tnedegainisiiniilunisinu ssueuszensulnefsludesuuuy dumssmadeuaruveuds
pTynengINelay sTUUMadondivnzan warludadom runisdunsemdnnisutauen

v aa

9 wanfifisssu wanauludassuesesdnsnainis uwazndndnsuyveyu oglsia unumlums

®o

Y]

WinysgassuuarszuauUsensulnelagasdninain1sisuiaudAgung W un1enaInnIg

=)

v

dugnainsulanaenl 2 Lagn1suHYENgvRItaAINANI Mg AT UL Y vUluTTe TG uinTytiy

PRIDI BANOMYONG LAW JOURNAL (34) Vol. 11 Issue 2 July — December 2022



/

U 11 atudl 2 nsngian - SunnAu 2565

B

M5ASURMENSUSA WU

k]

(o

\ |o!
N~

it o

unumretasAnInaInslusruauUszeiUlne forademuandnafuludued fuusunvesusas
Usgina®’

Areg19yulunstiveauseimalng MINHITUNIAUITUAINANTUAITINNTTETTUY YUY
3199113N3 Y WNSANIIY 2540 ?&Lﬂu%’gﬁiiwmaﬁ’uLLiﬂﬁﬁﬂﬁﬁﬁgtﬁmﬁﬁmi%’@é?ﬂma%’gﬁismgag
giiuinde “msufsumadles” faduiiuieeniuy Jusnsyu Uszsnunssunsensiesgessuyalu
vauztuiui uilssmelneaglddoidinsunasedussusulszdulpenuuuuegisoisslsae

R v a

wandsfianmgladenareusznisiiluguassadavndibinisunasesaunsasniiunisiiognesuiu

[
Y

[ LY ' t4 <y [ P a = o 14 v
Wy Sysssuygalulniagieadusgesruyguisunmsiledasimualaseaiiuagseuunisiy

v o

s1unaigdslnml ieliuszyvuaunsafidusulummuauuaznsaaeunislisiunaigliesis
wia3a og1dlsfid nsisgsssuyadulnmililfmnenuinsemaaziAansuasuuUadulud fns
Uszsulmedianysaiognasinisy msedadesendenszuiunisdusnsesiundetedulmndulua
Sgvssuyniie winseiufdedndugaFuduiivssvsuasiutuaieassdssuounmsunasoses
Uszanau lneUsznvu wagiiteUssenvuegiauraie?

0614l5An Araiiudananazvieuliidiufansliruddyiuigsssuyalugusiiduedosile
ddlunsdarilassadaiiugiumnaniadiesnisunasesesssna uinssiunuresssda Awnsud
wazay Ioliimugiiunauladn msfivsandladsamanisendosgssuyalunisdandassaing
ﬁugmiumiﬂﬂmaa fldmneanuindsematuszinisnasedusrueuuszrsulag nsznisdl
$ge53uyniunisunasesluszusudssuddlnoidunuazseiiuiu fegraty Ussmaiinng

oK

UnasedlnuszuunsiAnsilamssanewuudnudonegeasnsassussvuiunlssssuygluns
AUALATIAT 1IN UTIUVDINITUNATOUY UA N AU U NITRIAEUUIAAT§oTTUY YT o
(Constitutionalism) tluiiugulunisdnaslassasanisunasestunisiludssrsulaeiadunuas
Uszinu Jensaziiansanindulszedvlneniely 919A09fi915a1303093015902191ATI85 79
nmadlerindusgndls nanfe Sgossuyguessgaiuszrisylnevvanednazandendnnisdellil
o & [ 1% A v o a < [y 1 o

Junugulunisdalaseasianisunases fe nangrunvesulneduresu vy nannIsuiensIuig
wanauludaszvedninnainis vdnanudungminegeaueesgsssuye wasnanAuYeUsITy

Tumsuszasulnevasasans?

I Aharon Barak, The Judge in a Democracy, (Princeton University Press, 2006), pp. ix — xxi.
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