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Abstract

Surrogacy is a form of medically assisted reproductive technology (ART) that
a woman (the surrogate) agrees to carry a baby through pregnancy on behalf of
another person and then relinquishes the baby to the intended parent once the
child was born. Even though surrogacy is nowadays licit under Thai laws subjected
to some conditions laid down by the Protection for Children Born Through Assisted
Reproductive Technologies Act, B.E. 2558 (2015), the rights to parental leave are not
in line with the specificities of giving birth through surrogacy in which the legal mother,
according to section 29 of such Act, does not carry and deliver her legitimate child.
This article suggests that the means of giving birth through ART based on the
aforementioned act should be taken into account for the revision of rules and policy
on parental leave in Thailand in order that the intended parents are entitled to

equivalent rights concerning parental leave.

Keywords: Legitimate child, parental leave, surrogacy
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> Children’s Act 2005. Section 294 Genetic origin of child.—No surrogate motherhood
agreement is valid unless the conception of the child contemplated in the agreement is to be
effected by the use of the gametes of both commissioning parents or, if that is not possible
due to biological, medical or other valid reasons, the gamete of at least one of the
commissioning parents or, where the commissioning parent is a single person, the gamete of
that person.
® Children’s Act 2005. Section 295 Confirmation by court.—A court may not confirm a surrogate
motherhood agreement unless—
(a) the commissioning parent or parents are not able to give birth to a child and that the
condition is permanent and irreversible;
(b) the commissioning parent or parents—
(i) are in terms of this Act competent to enter into the agreement;
(i) are in all respects suitable persons to accept the parenthood of the child that is to
be conceived; and
(iii) understand and accept the legal consequences of the agreement and this Act and
their rights and obligations in terms thereof;
(c) the surrogate mother—
(i) is in terms of this Act competent to enter into the agreement;
(i) is in all respects a suitable person to act as surrogate mother;
(iii) understands and accepts the legal consequences of the agreement and this Act and
her rights and obligations in terms thereof;
(iv) is not using surrogacy as a source of income;
(V) has entered into the agreement for altruistic reasons and not for commercial
purposes;
(Vi) has a documented history of at least one pregnancy and viable delivery; and

(vii) has a living child of her own;
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(d) the agreement includes adequate provisions for the contact, care, upbringing and
general welfare of the child that is to be born in a stable home environment, including the
child’s position in the event of the death of the commissioning parents or one of them, or their
divorce or separation before the birth of the child; and

(e) in general, having regard to the personal circumstances and family situations of all the
parties concerned, but above all the interests of the child that is to be born, the agreement
should be confirmed.

" Children’s Act 2005. Section 297. Effect of surrogate motherhood agreement on status of
child.—

(1) The effect of a valid surrogate motherhood agreement is that—

(a) any child born of a surrogate mother in accordance with the agreement is for all
purposes the child of the commissioning parent or parents from the moment of the birth of
the child concerned;

(b) the surrogate mother is obliged to hand the child over to the commissioning parent
or parents as soon as is reasonably possible after the birth;

(c) the surrogate mother or her husband, partner or relatives has no rights of parenthood

or care of the child;
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(d) the surrogate mother or her husband, partner or relatives have no right of contact
with the child unless provided for in the agreement between the parties;

(e) subject to sections 292 and 293, the surrogate motherhood agreement may not be
terminated after the artificial fertilisation of the surrogate mother has taken place; and

(f) the child will have no claim for maintenance or of succession against the surrogate
mother, her husband or partner or any of their relatives.

(2) Any surrogate motherhood agreement that does not comply with the provisions of this
Act is invalid and any child born as a result of any action taken in execution of such an
arrangement is for all purposes deemed to be the child of the woman that gave birth to that
child.

# Basic Conditions of Employment Act, 1997. Section 25C

(1) An employee who is a commissioning parent in a surrogate motherhood agreement s,
subject to subsection (6), entitled to-

(a) Commissioning Parental Leave of at least 10 (ten) consecutive weeks; or

(b) the Parental Leave referred to in section 25A.
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(2) An employee may commence Commissioning Parental Leave on the date that a child is

born by virtue of a surrogate motherhood agreement.
()

(6) If a surrogate motherhood agreement involves two commissioning parents, one of the
commissioning parents may apply for Commissioning Parental Leave and the other
commissioning parent may apply for the Parental Leave referred to in Section 25A, provided
that this choice shall be exercised by the two commissioning parents.

? Basic Conditions of Employment Act, 1997 Section 49(1)(d)
“A collective agreement concluded in a bargaining council may alter, replace or exclude any
basic condition of employment if the collective agreement is consistent with the purpose of
the BCEA and the collective agreement does not:

1.d) Reduce an employee’s entitlement to maternity leave in terms of Section 25, 25A,

25B and 25C.”
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