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ABSTRACT

In Thailand, there have been cases of crimes against humanity in which
legal persons were involved. These included slavery, as well as human
trafficking. However, Thai legal system doesn’t have any provision which impose
criminal liability of legal person for the crimes against humanity offense.
Therefore, there is legal problem that if criminal policy of Thailand imposes
criminal liability of legal person for crimes against humanity offense, which legal
principle or doctrine can be used in considering. Furthermore, legal person is
artificial person, not human like natural person. Legal person is very different
from natural person thus penalty for legal person must be different from natural
person; however, in Thai legal system, fine is the only one penalty that can be
used to enforce legal person. According to this research it has been found that
state may resolve the problems by imposing the provision of general principle of
criminal liability of legal person, criminalizing of crimes against humanity and

criminal penalty which is specially imposed for legal person.
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° Jacqueline Martin and Tony Storey, Unlocking Criminal Law, 2ndEdition
(London : Hodder Education, 2007), p.181.

° Rome Statute article 25(1) “The Court shall have jurisdiction over natural

persons pursuant to this Statute,”
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" Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford :
Oxford University Press, 2006), p.251 cited in Joanna Kyriakakis, “Comparative Criminal
Laibility and the ICC Statute : the Comparative Challenge,” Netherlands International
Law Review 333, 56.

’ Joanna Kyriakakis, /bid., p.354.

® Prosecutor v Blaski¢ ICTY appeal chamber, paragraph 124, p.43.
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% sabel Carlota Roby, “Corporate Criminal Liability : How can International
Crimes be attributed to a Corporation?,” A Published Research Paper, (Amsterdam :
University of Amsterdam, 2013), p.25-26.

" Rome Statute Final Draft : article 23 Individual Responsibility

5. Without prejudice to any individual criminal responsibility of natural persons
under this Statute, the Court may also have jurisdiction over a juridical person for a
crime under this Statute.

Charges may be filed by the Prosecutor against a juridical person, and the Court
may render a judgement over a juridical person for the crime charged, if :

(@) The charges filed by the Prosecutor against the natural person and the
juridical person allege the matters referred to in subparagraphs (b) and (c); and

(b) The natural person charged was in a position of control within the juridical
person under the national law of the State where the juridical person was registered at

the time the crime was committed; and
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(c) The crime was committed by the natural person acting on behalf of and
with the explicit consent of that juridical person and in the course of its activities ; and

(d) The natural person has been convicted of the crime charged. For the
purpose of this Statute, "juridical person" means a corporation whose concrete, real or
dominant objective is seeking private profit or benefit, and not a State or other public
body in the exercise of State authority, a public international body or an organization
registered under the national law of a State as a non-profit organization.

6. The proceedings with respect to a juridical person under this article shall be
in accordance with this Statute and the relevant Rules of Procedure and Evidence. The
Prosecutor may file charges against the natural and juridical persons jointly or separately.
The natural person and the juridical person may be jointly tried.

If convicted, the juridical person may incur the penalties referred to in article

76. These penalties shall be enforced in accordance with the provisions of article 99.
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1 Harvey Yarosky, “The Criminal Liability of Corporations,” Mcgill Law Journal
10, 142, p.143-144.
" Carla Ferstman and Daniel Machover, “Ending Impunity in United Kingdom

for genocide, crimes against humanity, war crimes, torture and other crimes under
international law : The urgent need to strengthen universal jurisdiction legislation and
to enforce it vigorously,” A Published Research Paper, Amnesty International, Human
Right Watch, FIDH, Justice and REDRESS, p.13.

" |sabel Carlota Roby, supra note 10, p.25-26.

" The International Criminal Court Act 2001 part 4 — enforcement of sentences
and orders article 49 : Power to make provision for enforcement of other orders

(1) The Secetary of State may make provision by regulations for the enforcement
in England and Wales or Northern Ireland of

(a) fines or forfeitures ordered by the ICC, and

(b) orders by the ICC against convicted person specifying reparations to, or in
respect of, victims.
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wivestiiyaaa (directing mind and will)” lu Criminal Code Tnedauda’®

Tudrwweanisfvunaiuindu UsenanauInlain1sAImuAANREAgIY
91U INTTUFRNIRNY BeRIRAtlUTEUUNYMINElAEN15ATINTE 90 YaR Crimes Against
Humanity and War Crimes Act, 2000 Im‘aﬁmumgmmmﬁﬂé’qﬂ&hﬂﬁﬂwﬂammm
Tngtamy audfazlaildfinmsdyaRdnvasuiisnisnssiaslyegensuiudadusssuyg
nydlsu ulddundaganlisiuamalunsinnudnvasuisnisnssvirlinirendng
TayalAlilumseaaayaald

Wiilesannnszsdygd Crimes Against Humanity and War Crimes

g7}
17 o

Act, 2000 fAilarvuald “ynaa” Lwa“Jﬂss‘vnmmﬁmgmmmmﬂiimiamawwsma
uéh dRyarafieglumiumnevesdesaityanaisannsadimnusuingusenaidldlae
r;humiﬂszﬁmazLﬂammﬁuaq;:JLmuﬁuaaﬁﬁqﬂﬂammwﬁ’m@’awé’ﬂﬁ’ﬂﬂmaqmm%’uﬁm‘ma
mmwaaﬁaqﬂﬁaﬁqﬁﬂmﬂgh Criminal Code 11%131 22.2 LLazuaﬂmﬂﬁmziwﬁmiﬁa
ﬁ’qﬂa'né’qlé’ﬁwﬁ’agaﬁmé’ﬂmm%fuﬁmmqmqmaqQﬁqﬁuﬁmmﬁﬁamuzLﬂuwaﬁaw’z’fﬂ
annsaulduaunauiu Criminal Code 1051 22.2 \ieiaSuUsyanEn1neamdnaay
SuranseIgyIvesifyaaaladnsae

** Norm Keith, “Corporate Compliance to Prevent Criminal Liability in Canada,”
Retrieved on 7 July 2017, from http://whitecollarpost.com/corporate-compliance-prevent
-criminal-liability-canada/#_ednref3

"' David Goetz, “BILL C-19: Crimes Against Humanity and War Crimes Act,”
Retrieved on 10 July 2017, from https://lop.parl.ca/About/Parliament/LegislativeSummaries
/bills_ls.asp?Language=E&Is=C19&Parl=36&Ses=2#A.Overview(txt)
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® Department of Justice Canada, “A Plain Language Guide: Bill C-45 - Amendment
to the Criminal Code Affecting the Criminal Liability of Organizations,” p.58.

P asdnd  Avdvdiamng, “senunsid mnufuiianseigvesifyana : Anw
Lﬁam%aLauawﬁm%ﬁm%’uﬂizmﬂlmimaLﬂ%*ﬂmﬁUuﬁmgwmaé’mqwam%’qLﬂa,”
(N2 : AeRAans WInedesTsuaans, 2551), w.60.

? Lol n° 2010-930 du 9 aout 2010 portant adaptation du droit pénal a
linstitution de la Cour pénale internationale (1), from https://www.legifrance.gouv.fr/
affichTexte.do?cidTexte=JORFTEXT000022681235&categorielien=id
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WLsBsHauALABAanan vicarious liability Tun1sfiansananusuianisegves I3
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? Code Pénal, Article 213-4-1 (deuxieme prorégraphe) : Responsabilité
supérieure, Sans préjudice de 'application des dispositions de l'article 121-7, est
également considéré comme complice d'un crime visé par le présent sous-titre
commis par des subordonnés placés sous son autorité et son controle effectifs le
supérieur hiérarchique, n'exercant pas la fonction de chef militaire, qui savait que ces
subordonnés commettaient ou allaient commettre ce crime ou a délibérément négligé
de tenir compte d'informations qui lindiquaient clairement et qui n'a pas pris toutes
les mesures nécessaires et raisonnables qui étaient en son pouvoir pour en empécher
ou en réprimer l'exécution ou pour en référer aux autorités compétentes aux fins
d'enquéte et de poursuites, alors que ce crime était lié a des activités relevant de sa
responsabilité et de son controle effectifs.

# Code Pénal, Article 213-3: Responsabilité pénale de la personne morale Les
personnes morales déclarées responsables pénalement, .., de crimes contre
'humanité encourent, outre 'amende suivant les modalités prévues par larticle 131-38 ;

1° Les peines mentionnées a larticle 131-39 ;

2° La confiscation de tout ou partie des biens leur appartenant ou, sous

réserve des droits du propriétaire de bonne foi, dont elles ont la libre disposition.
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# See DSC, October 21, 2003, NJ 2006, 328 (Drijfest).

# M.Cupido, M.Hornman and W. Huisman, “Individual Liability for Bussiness
Involvement in International Crimes,” A Published Research Paper, p.56.

* \Wet internationale misdrijven, Artikel 4

1. Als schuldig aan een misdrijf tegen de menselijkheid wordt gestraft met

levenslange gevangenisstraf of tijdelijke van ten hoogste dertig jaren of geldboete van
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*" Dutch Criminal Code article 23 paragraph 7.
% French Penal Code article 131-38
# French Penal Code article 131-39
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