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ABSTRACT

Based on the results from a historical study, it was found that the
underlying principle of Section 194 of the Civil and Commercial Code is the
primacy of specific performance, which is considered the primary right and
remedy for breach of contract. This principle was influenced by the German Civil
Code 1900. However, such principle is not consistent with Section 213 of the Civil
and Commercial Code, which was predominantly influenced by the French Civil
Code 1804 which placed specific performance and compensation for damage the
same footing. This article studies the concept of specific performance in the Thai
legal system, especially the obligation to do something, and provides a guideline
to interpret Section 194 and Section 213 of the Civil and Commercial Code in
order to achieve clarity and certainty of interpretation and consistency between
substantive and procedural law with regard to specific performance based on a
historical study and comparative study of German, French and England law.

As such, the author suggests that the interpretation of an obligation that
“does not permit compulsory performance” should only be limited to the cases
where physical measures must be used on the debtor’s body or must be
performed by a third party, without the need to take the subject matter of the
obligation into consideration. Additionally, for the benefit of the whole
execution process of an obligation, the author suggests that the execution of
rulings or orders to return or deliver a specific property, whether it is the
obligation to transfer/delivery or the obligation to perform a delivery, should be
interpreted in the same approach i.e., without taking the subject matter of the

obligation into consideration, so that it is consistent with the substantive law.

Keywords
Specific performance, Execution of judgement, Obligation to do
something
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® Martin Van Kogelenberg, Motive Matters! An exploration of the notion

‘deliberate breach of contract’ and its consequences for the application of remidies,
(Intersentia Publishing Ltd., 2013), pp.26-34. ; G.H. Treitel, Remedies for Breach of
Contract : A Comparative Account, (Oxford : Clarendon Press, 1988), pp.43-46. ; Munin

]

Pongsapan, “Remedies for breach of Contract in Thai Law,” in Studies in the Contract
Laws of Asia: Remedies for breach of Contract, Mindy Chen-Wishart, Alex Loke, &
Burton Ong, (Oxford : Oxford University Press, 2016) ch 16, p.374.

* Munin Pongsapan, “The Reception of Foreign Private Law in Thailand in 1925
: A Case Study of Specific Performance” (Ph.D. Thesis, University of Edinburgh, 2013),

pp.140-141. ; Su-Anne van der Merwe, “A Comparative Evaluation of the Judicial

Discretion to Refuse Specific Performance,” (Ph.D. Thesis, Stellenbosch University,
2014), p.50. ; Maarten H.J. Smits, “Efficient Breach and The Enforcement of Specific
Performance,” (LLM Thesis, University of Amsterdam, 2014), pp.28-30.

> German civil code (1900) section 241

“By virtue of an obligation an obligee is entitled to claim performance from
the obligor. The performance may also consist in forbearance,”

® Munin Pongsapan, supra note 3, p.376.
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" French Civil Code (1804) Article 1142

“Any obligation to do or not to do resolves itself into damages, in case of non-
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# Japan Civil Code 1898 Article 414

“When a debtor does not voluntarily perform the obligation, the creditor may
make a demand for compulsory performance to the Court, unless the nature of the
obligation does not permit it.”
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