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ABSTRACT

The assignment of claim in Thailand Civil and Commercial Code, the debtor can raise defences
against the assignee if they existed at the time of the assignhment following article 308. This article
found that the decision of Supreme Court of Thailand has a verdict in the Supreme Court Decision No.
9206/2538 that the meaning of “defences” in article 308 is “Only defences were justified at the time
of an assicnment”, but the debtor always set up a defences which exist after the assignment. In
contrast with some opinion of legal scholar, they mentioned that the debtor has given the consent
without reservation. If the defences have occurred after the assigcnment of claim that cannot be raised
against the assignee because the relationship between assignor and assignee repudiated. Therefore, it
had the problem for interpretation about setting up against in assignment of claim contract.

Thailand civil and commercial did not have legislative clearly. Therefore, Thailand civil should
legislate about setting up debtor’s defences against the assignee in assignment of claim contract
clearly, can specific the kind of defences and also can be raised against the assignee at the time of an

assignment of claim.
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" Marcel Planiol and George Ripert, Treatise on the Civil Law, tran by The Louisiana State Law Institue,
Vol.2 Part 1, (Louisiana : The Louisiana State Law Institue, 1939), p.901, Konrad Zweigert, and Heins Kotz,

Introduction to comparative Law, Trans. Tony Weir (Oxford : Clarendon Press, 1992), p.479.

® France Civil Code, Article 1295 “A debtor who has accepted outright the assigcnment which a
creditor made of his rights to a third party may no longer raise against the assignee a set-off which he might
have raised against the assignor before the acceptance,”

" H. Beale, B. Fauvarque-Cossan, J. Rutgers, D. Tallon and S. Vogenauer, Cases, Materials and Text on
Contract Law, (Oxford: Hart Publishing, 2010), p.1321

® French Civil Code 2016, Trans John Cartwright, Bénédicte Fauvarque-Cosson and Simon Whittaker,

Article 1324 “Unless the debtor has already agreed to it, the assignment may be set up against him only if it
has been notified to him or he has acknowledged it.

The debtor may set up against the assignee defences inherent in the debt itself, such as nullity, the
defence of non-performance, termination or the right to set off related debts. He may also set up defences
which arose from the relations with the assignor before the assigcnment became enforceable against him, such
as the grant of a deferral, the release of a debt, or the set-off of debts which are not related.

The assignor and the assignee are jointly and severally liable for any additional costs arising from the
assiscnment which the debtor did not have to advance. Subject to any contractual term to the contrary, the
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" The German Civil Code, Trans. Langenscheidt, Article 404 “The obligor may raise against the new
oblige the objections that he was entitled to raise against the previous oblige at the time of assignment,”

" The German Civil Code, Trans. Langenscheidt, Article 414 “A debt may be assumed by a third party
by contract with the oblige in such a way that the third party step into the shoes of the previous obligor,”

** Konrad Zweigert, and Heins Kotz, supra note 7, p.477

H, Beale, B. Fauvarque-Cossan, J. Rutgers, D. Tallon and S. Vogenauer, supra note 10, p.1319

** The German Civil Code, Trans. Langenscheidt, Article 406 “The obligor may set off a claim against
the previous obligee to which he is entitled against the new obligee as well, unless, when acquiring the claim,
he was aware of the assigcnment or the claim only became due after he obtained knowledge of this and later
than the assigned claim became due,”

" Young v Kitchin (1878) 3 Ex D 127

“HG. Beale, Chitty on Contracts Vol 1 General Principle, (London: Sweet & Maxwell, 2012), p.1478

H Beale, B. Fauvarque-Cossan, J. Rutgers, D. Tallon and S. Vogenauer, supra note 10, p.1319
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2 Dawson v., Great Northern & City Railway co [1905] 1 KB 260 “In Dawson both the freehold
and leasehold interests were sold to D for market value and the vendor did not appear to have suffered any
loss. However, the court held that the assignments of the benefit of the right of compensation which were
made at the same time as the conveyance of the freehold and the transfer of the leasehold, entitled D the
assignee to recover in respect of the assignor's rights of compensation against the original debtor, the railway
company,”

% Ewan McKendrick, Contract Law, Text, Case and Materials 3" Edition, (New York: Oxford University
Press, 2008), p.1002

* Tooth v. Hallet, (1869) LR. 4 Ch.App. 242.

* Govt. Newfoundland v. Newfoundland Ry, (1888) 13 App.Cas. 199.

* The Trident Beauty, [1994] 1 W.L.R. 161.
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