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ABSTRACT

This article studies the general concept of Trademark Disclaimer including issues regarding
the interpretations of the legal effect of trademark disclaimer under Section 17 of the Trademark
Act B.E. 2534 on those involved in the trademark registration process in Thailand by studying the
Board of Trademark decisions and Court decisions comparing to the foreign laws and foreign
interpretation; such as those in the United States, Canada, and the European Union. In particular, it
focuses on the issue of trademark disclaimer, the effect of trademark disclaimer while considering
the similarities between trademarks and trademark infringement, including the effect on the

applicant’s or registrant’s rights, then existing or thereafter arising in the disclaimed element. This is
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in order to find a recommendation for improvement of the interpretation and make the consideration

to be correct according to the spirit of the law and in accordance with the international guidelines.
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2 USPTO, “How to Satisfy a Disclaimer Requirement,” Retrieved on May 27, 2018, from https://www
.uspto.gov/trademark/laws-regulations/how-satisfy-disclaimer-requirement

* Y4 faading, ﬁwa’%maﬂgwmam%wmamiﬁﬂ, (NJammuvuAs : dinfiuniifsssy, 2545), 1.73 - 74.

* Herbert W. Gediman, “The Disclaimer in Trade-Mark Cases,” 36 Trademark Rep. 49, 52 (1946).
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’ Trademark Act 1946, § 6 (15 U.S.C. § 1056). Disclaimers.

(a) The Director may require the applicant to disclaim an unregistrable component of a mark
otherwise registrable. An applicant may voluntarily disclaim a component of a mark sought to be
registered.

(b) No disclaimer, including those made under subsection (e) of section 1057 of this title, shall
prejudice or affect the applicant’s or registrant’s rights then existing or thereafter arising in the disclaimed
matter, or his right of registration on another application if the disclaimed matter be or shall have become

distinctive of his goods or services.
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. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, Volume 3, 4th ed.,,
(Thomson-West, 1996), p.19 - 161.

" Trade-marks Act 1985, Section 35, The Registrar may require an applicant for registration of a

trade-mark to disclaim the right to the exclusive use apart from the trade-mark of such portion of the
trade-mark as is not independently registrable, but the disclaimer does not prejudice or affect the
applicant’s rights then existing or thereafter arising in the disclaimed matter, nor does the disclaimer
prejudice or affect the applicant’s right to registration on a subsequent application if the disclaimed
matter has then become distinctive of the applicant’s goods or services.

' Canadian Intellectual Property Office, “Disclaimers pursuant to Section 35 of the Trade-marks
Act,” Retrieved on July 24, 2018, from http://www.ic.gc.ca/eic/site/ cipointernet-internetopic.nsf/eng/wr0
0226.html
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B Regulation No 207/2009, Article 37 (2), Where the trade mark contains an element which is not
distinctive, and where the inclusion of that element in the trade mark could give rise to doubts as to the
scope of protection of the trade mark, the Office may request, as a condition for registration of said trade
mark, that the applicant state that he disclaims any exclusive right to such element. Any disclaimer shall
be published together with the application or the registration of the Community trade mark, as the case
may be.

4 A3dadugosaluesAniznITNNATEIMINNIANT 10/2558

5 dnfivnnwmafiniil 7076/2560
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