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ABSTRACT

Child bullying is a worldwide issue and able to cause both victims and bullies the short -
term and long - term effects. In Thailand, there were only a few legal studies about child bullying.
This article reviewed tort liability and remedies in relation to child bullying by analyzing and
comparing legal application and interpretation on child bullying among Thailand, United State of
America, Japan, and Germany. The study revealed that Thailand did not have specific child anti-
bullying law. Tort liability needed to be individually examined depending on fact, hence, some
bullying act might not be a tort. The bullies might not be in responsible for bullying consequences
especially the suicide of victim. Furthermore, tort law remedies alone might not be sufficient for
the parties, therefore, Child Protection Act 2003 might be the key to mitigating the injuries of
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involved children. Laws should define bullying definition as well as prescribe the measures to
prevent bullying among children in order to be able to address child bullying directly.
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Child bullying, Torts, Anti-bullying law
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" WHO, Thailand 2015 Global School-Based Student Health Survey, (Bangkok : World Health
Organization, Thailand Country Office, 2017), p.5 - 6.

% Dan Olweus, “Bully/Victim Problems in School : Facts and Intervention,” European Journal of

Psychology of Education, Vol. 12, No. 4, 495, p.496 (1997).

’ R. Matthew Gladden et al, Bullying Surveillance Among Youths: Uniform Definitions for Public
Health and Recommended Data Elements, Version 1.0, (Atlanta, GA : National Center for Injury Prevention

and Control, Centers for Disease Control and Prevention and U.S. Department of Education, 2014), p.7 and
25.
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* UNESCO, “School Violence and Bullying : Global Status Report,” Retrieved on February 18, 2018
, from http://unesdoc.unesco.org/images/0024/002469/246970e.pdf, p.27

> Committee on the Biological and Psychosocial Effects of Peer Victimization : Lessons for Bullying
Prevention et al, Preventing Bullying Through Science, Policy, and Practice, ed. Rivara F and Le Menestrel
S, (Washington (DC): National Academies Press (US), 2016), p.114 - 115.

® Ibid, p.125 - 130.

" National Center for Injury Prevention and Control, Division of Violence Prevention, “The
Relationship Between Bullying and Suicide : What We Know and What it Means for Schools,” CDC, Retrieved
on April 16, 2018, from https://www.cdc.gowiolenceprevention/ pdf/ bullying-suicide-translation-final-a. pdf,
p.2 - 3.

® National Center for the Analysis of Violent Crime, Federal Bureau of Investigation, United States,
“School Shooter : A Quick Reference Guide,” Retrieved on April 30, 2018, from https://www.hsdl.org/?
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’ Dan Olweus, supra note 2, p.500 - 501.
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International Jurisprudence, 2" edition (Cambridge : Cambridge University Press : 2017), p.27 — 30.
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(Washington, DC : National Center for Education Statistics, Institute of Education Sciences, U.S. Department
of Education, 2018), p.320 - 322.
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% Jessica Brookshire, “Civil Liability for Bullying : How Federal Statutes and State Tort Law Can
Protect Our Children,” Cumberland Law Review, Vol. 45, No. 2, (2015), p.364 - 365

*! Beau Baez Ill, Tort law in the USA, (AH Alphen aan den Rijn, The Netherlands : Kluwer Law
International, c2010), p.79 - 82.

* Ibid, pp.66 — 67 and 74.

* Tate v. Canonica, 180 Cal.App. 2d 898, 5 Cal. Rptr. 28 (1960)

* Beau Baez Il supra note 21, p.51 - 52.

® Ibid, p.155 - 157 and 170.
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* Julia Davis, Legal Responses to Cyberbullying by Children: Old Law or New?,” UniSA Student
Law Review, Vol. 1, (2015), p.57.

" “Can a Mother Sue Her Daughter’s Bullies for Wrongful Death?,” Steinger, Iscoe & Greene,

Retrieved on June 6, 2018, from https://www.injurylawyers.com/blog/can-a-mother-sue-her-daughters-
bullies-for-wrongful-death/

% Jessica Brookshire, supra note 20, see also Michael Farhi, “Bullying Laws and Private Schools,”
Retrieved on February 26, 2019, from https://www.katesnussman.com/blog/ 2015/ 11/ bullying-laws-and-
private-schools.shtml, p.359 — 364.

? McCoy v. South Madison Community Schools  (Madison Cnty. Cir. Ct. 2013)
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Japan steps up efforts to detect bullying in schools as cases reach record high,” The Straits
Times (October 29, 2018), Retrived on February 20, 2019, from https://www.straitstimes.com/asia/east-

asia/bullying-cases-reach-record-high-in-japan-education-ministry-says

UMEXT, ‘T £ RELEOMBTD - FERSEFEELORRECET 3ATR/ECOVT (Z01)
Survey results about various issues in student instruction such as problem behavior, school refusal, etc.
2017,” (October, 2018), p.1, Retrieved on February 21, 2019, from http://www.mext.go.jp/b_menu/hou
dou/30/10/_icsFiles/afieldfile/2018/10/25/1410392 1.pdf

2 MEXT, “Uy C sbRf bt S 5% [Act for Promotion of Measures to Prevent Bullying],” Retrieved on
February 21, 2019, from http://www.mext.go.jp/a_menu/shotou/seitoshidou/1406848.htm
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» Japan Civil Code Article 709 “A person who has intentionally or negligently infringed any right
of others, or legally protected interest of others, shall be liable to compensate any damages resulting in
consequence.”

** Eri Osaka, “Reevaluating the Role of the Tort Liability System in Japan,” Arizona Journal of
International & Comparative Law, Vol. 26, No. 2, p.394 (2009).

* Tomoe Ishikawa, “Court Orders Bullies to Pay Family of Boy Who Killed Self,” The Asahi
Shimbun (February 20, 2019), Retrieved on February 21, 2019, from http://www.asahi.com/ajw/articles
/AJ201902200038.html

*® Eri Osaka, supra note 34, p.395 - 396.

*" Japan Civil Code Article 723 “The court may, at the request of the victim, order a person who

defamed others, to effect appropriate measures to restore the reputation of the victim in lieu of, or in
addition to, damages,”

* Eri Osaka, supra note 34, p.397.
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* “Courts Forced to Intervene in Japan's Bullying Crisis,” DW (November 15, 2012), Retrieved on

February 23, 2019, from https://www.dw.com/en/courts-forced-to-intervene-in-japans-bullying-crisis/a-16
381455

“ Tomoe Ishikawa, supra note 35.

4 Stop bullying! Navi, “##1#1#2# (Precedent Case Introduction),” Retrieved on February 25, 2019,
from https://stopijime.jp/precedent.html

“ Jo Inchley et al (ed.), Growing Up Unequal : Gender and Sociceconomic Differences in Young
People's Health and Well-being, (Copenhagen : WHO Regional Office for Europe, 2016), p.271 - 275.

** OECD, PISA 2015 Results (Volume IIl) : Students’ Well-Being, (Paris : OECD, 2017), p.17.

“ Philipp S. Fischinger, ““Mobbing”: the German Law of Bullying,” Comparative Labor Law and
Policy Journal, Vol. 32, No. 1, (2010), p.157 - 158
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 BGB Section 823 “(1) A person who, intentionally or negligently, unlawfully injures the life, body,
health, freedom, property or another right of another person is liable to make compensation to the other
party for the damage arising from this.”

*® Gerhard Robbers, An Introduction to German Law, 6" edition (Baden-Baden, Germany : Nomos
Verlagsgesellschaft, 2017), p.188 — 189, see also Gerald Spindler and Oliver Rieckers, infra note 48, p.53.

*" Law Commission, “Law Commission Consultation Paper no. 137 : Common and Public Law Liability

for Psychiatric Illness,” Retrieved on March 6, 2019, from http://www.lawcom.gov.uk/app/uploads/2015
/04/cp137.pdf, p.118.
“ Gerald Spindler and Oliver Rieckers, Tort Law in Germany, (AH Alphen aan den Rijn, The Netherlands

: Kluwer Law International, c2011), p.42.

* Marta Infantino and Eleni Zervogianni, “Summary and Survey of the Result,” in Causation in
European Tort Law, ed. Marta Infantino and Eleni Zervogianni, (Cambridge : Cambridge University Press,
2017), p.620.

% Gerald Spindler and Oliver Rieckers, supra note 48, p.119 — 122 and 140.
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