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ABSTRACT

This article tends to study on the nature of problems regarding the consumer
protection of the elderlies. The elderlies have been categorized as a delicate person due to a
degenerate physical system and health condition that affect their decision - making capacity by
managing their properties without awareness. It is recognized that the elderlies often become
victims of various crimes. The author will study this specific issue by considering the principles of
law regarding the consumer protection of the elderlies in Thailand as well as studying on the
comparative laws of foreign countries, which include, Australian laws, Japanese laws, and French
laws. The studies include, among other things, (1) the elderly lacks legal protection against
fraudulent attacks, (2) the elderly lacks facilities in remedy process, and (3) there is no particular

system for prompt remedy for the elderly in order to find suggestions for further improvement of



16 Graduate Law Journal Volume 13 No. 1 January - March 2020

Thai laws to protect the elderlies from losing their properties caused by fraudulent attacks and

helping them to achieve fairness without delay.
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Elderly, Consumer, Consumer Protection Laws
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" Section 3 of the Guardianship and Administration Act 1993 “mental incapacity means the
inability of a person to look after his or her own health, safety or welfare or to manage his or her own
affairs, as a result of— (a) any damage to, or any illness, disorder, imperfect or delayed development,
impairment or deterioration, of the brain or mind; or (b) any physical illness or condition that renders the
person unable to communicate his or her intentions or wishes in any manner whatsoever.”

"% Section 3(1) of the Guardianship Act 1987 “In this Act, a reference to a person who has a
disability is a reference to a person:

(a) who is intellectually, physically, psychologically or sensorily disabled,

(b) who is of advanced age,

(c) who is a mentally ill person within the meaning of the Mental Health Act 2007, or

(d) who is otherwise disabled, and who, by virtue of that fact, is restricted in one or more major
life activities to such an extent that he or she requires supervision or social habilitation.”

" The Australian Competition and Consumer Commission. “Compliance & enforcement policy &
priorities.” Retrieved on April 10, 2019. from https://www.accc.gov.au/about-us/australian-competition-
consumer-commission/compliance-enforcement-policy-prioritiesttenduring-priorities.

** Article 7 of the Japanese Civil Code “With respect to any person who constantly lacks the
capacity to discern right and wrong due to mental disability, the family court may order the

commencement of guardianship at the request of the person in question, his/her spouse, any relative
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within the fourth degree of kinship, the guardian of a minor, the supervisor of the guardian of a minor, the
curator, the supervisor of the curator, the assistance, the supervisor of the assistance of a public
prosecutor.

" Article 11 of the Japanese Civil Code “With respect to any person who whose capacity is
extremely insufficient to appreciate right or wrong due to any mental disability, the family court may
order the commencement of curatorship upon a request by the person in question, his/her spouse, any
relative within the fourth degree of kinship, the guardian, the supervisor of the guardian, the assistant, the
supervisor of the assistant, or a public prosecutor; provided however, that, this shall not apply to any
person in respect of whom a cause set forth in Article 7 exists.”

% Article 15(1) of the Japanese Civil Code (1) of the Japanese Civil Code “With respect to any
person who has insufficient capacity to appreciaterightor wrong due to any mental disability, the family
court may commencement of assistance upon a request by the person in question, his/herspouse, any
relative within the fourth degree of kinship, the guardian, thesupervisor of the guardian, the curator, the
supervisor of the curator, or a public prosecutor; provided, however, that, this shall not apply to any
person who has the cause set forth in Article 7 or the main clause of Article 11.”

“ fadnn ufann. “nisAuasesdgsenglunisyihifnssudan,” Grendnus auzdienans uninendy
§55UANENS, 2557), 54.

# Article 2(1) of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly
Persons and Other Related Matters “The term "elderly person" as used in this Act means a person who is
65 years of age or older.”

? Article 2(4) of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly
Persons and Other Related Matters “The term "elder abuse by a caregiver" as used in this Act means an
act that falls under any of the following items:

(ii) the unjust disposal of an elderly person's property by a caregiver or relative, or any other

unjust acquisition of a property benefit from an elderly person.”
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* Article 3 (1) of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly
Persons and Other Related Matters “The State and the local governments shall, in order to prevent elder
abuse, to swiftly and appropriately protect elderly persons suffering elder abuse and to provide
appropriate support for caregivers, endeavor to put in place the necessary systems for such purposes,
such as strengthening collaboration among the relevant government agencies, other relevant
organizations and private organizations, and providing support to private organizations.”

# Article 6 of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly Persons
and Other Related Matters “A municipality shall, in order to prevent elder abuse by caregivers and to
protect elderly persons suffering elder abuse by their caregivers, provide consultations, guidance and
advice for such elderly persons and caregivers.”

% Article 27 of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly
Persons and Other Related “(1) A municipality shall provide consultation on damages suffered by an
elderly person in connection with a transaction aimed at unjustly gaining any property benefit from
him/her that was concluded with a person excluding the caregiver, the elderly person's relatives, and care
facility staff, etc. (hereinafter referred to as an "unjust property transaction") or shall direct the elderly
person to the relevant agency, such as the bureau in charge of consumer affairs; or shall entrust an elder
abuse response partners to provide consultation on damages suffered by elderly persons that arise out of
unjust property transactions or to direct such persons to the relevant agency.

*" Article 490 of the French Civil Code “Where mental faculties are disordered by an illness, an
infirmity or feebleness due to age, the interests of the person are safeguarded by one of the systems of
protection provided for in the following Chapters.”

% Article 491-2 of the French Civil Code “An adult placed under judicial supervision keeps the
exercise of his rights. However, the transactions he entered into and the undertakings he contracted may
be rescinded for ordinary loss or abated in case of excess, even though they may not be annulled under
Article 489.”
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Article 489 of the French Civil Code “In order to enter into a valid transaction, it is necessary to
be of sound mind. But it is for those who seek annulment on that ground to prove the existence of a
mental disorder at the time of the transaction.”

# Article 435 of the French Civil Code

* Article 440 paragraph 1-2 of the French Civil Code

! Article 440 paragraph 3-4 of the French Civil Code
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* Article L111-1 of the French Consumer Code “All business suppliers of goods or services must,
prior to conclusion of the contract, ensure that the consumer is made aware of the essential
characteristics of the goods or services.”

? Juliette CAPITAINE, Fanette CAUDRON, “Report on the French Ageing Policy,” Retrieved on April
7, 2019, from https://www.unece.org/fileadmin/DAM/pau/age/country rpts/2017/FRA Report ENG.pdf.

* Article 3 (1) of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly

Persons and Other Related Matters “The State and the local governments shall, in order to prevent elder
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abuse, to swiftly and appropriately protect elderly persons suffering elder abuse and to provide
appropriate support for caregivers, endeavor to put in place the necessary systems for such purposes,
such as strengthening collaboration among the relevant government agencies, other relevant
organizations and private organizations, and providing support to private organizations.”

* Article 7 of the Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly Persons
and Other Related Matters “(1) In cases where any person has discovered an elderly person who is likely
to have been subjected to elder abuse by a caregiver, and if such elderly person's life or health has been
materially threatened, such person shall promptly report this to the relevant municipality.

(2)In addition to the case set forth in the preceding paragraph, in cases where any person has
discovered an elderly person who is likely to have been subjected any elder abuse by a caregiver, such
person shall endeavor to promptly report this to the relevant municipality.

(3)The provisions concerning the crime of unlawful disclosure of confidential information as set
forth in the Penal Code (Act No. 45 of 1907) and the provisions of any other Acts providing for a
confidentiality obligation shall not be construed to preclude any reporting under the preceding two
paragraphs.”

* Juliette CAPITAINE, Fanette CAUDRON. “Report on the French Ageing Policy,” Retrieved on April
7, 2019, from https://www.unece.org/fileadmin/DAM/pau/age/country rpts/2017/FRA Report ENG.pdf.
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