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ABSTRACT

It’s necessary to give a special protection to the incapacities in the forms of limited
contractual capacity, however ; due to the requirements to be some kinds of the incapacities and
the nature of contract in present days which can make through face to face communication and
through the internet, it can cause a probability for the incapacities to abuse their rights by using
any fraudulent means to induce others to believe that they are a person with full capacity.
Nowadays there is no specific provision regarding on the principle and legal consequence of this
issue in Thailand, while conducting the comparative study from the law of the Federal Republic of
Germany, Japan, England and the U.S.A,, there are discussions on this issue in order to be an
example of enforcement for the possible cases happening in the future and in some countries
they prescribed this issue into the written law. Therefore, there is a legal problem that if the cases
relating to fraudulent misrepsentation of contractual capacity are brought to the court, which legal
principle or doctrine can the court use in considering so as to punish the bad faith incapacities and
to protect the other bona fide party? According to this research, it has been found that state may
resolve the problem in two main ways. The first one is to impose the specific provision of
“principle and legal consequences” for fraudulent misrepresentation of contractual capacity from
incapacities in Civil and Commercial Code so as to achieve clarity and certainty of law application.
The second one is to interpret the existing legal principle particularly the restitution law and tort
law by interpreting the restitution law in the way that the court can take the issue of bad faith into
consideration while imposing the duties of the parties in returning property received and by
implementing the tort law as it has no principle of “tort in connection with contract” so that the

incapacitated party cannot raise the principle as an excuse to avoid tortious liability.
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# Linda H. Edwards, supra note 19, p.274-277.

’ Henry A. L. Hall, “The Liability of an Infant Who Represents Himself of Age,” The Yale Law
Journal, 8(5), p.240 (1899).
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® Clark Miller, “Fraudulent Misrepresentations of Age as Affecting the Infant's Contracts - A
Comparative Study,” University of Pittsburgh Law Review, 15, p.87, 111 (1953).

“ Ibid, p.111 - 112.

“ §eghaitiu lowa CODE ANN. § 599.3 (West 2007), KAN. STAT. ANN. § 38-103 (2006), UTAH CODEANN.
§ 15-2-3 (West 2007), WASH. REy. CODEANN. § 26.28.040 (West 2007).
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? James T. Britt, supra note 4.
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! Helen Scott, Unjust Enrichment in South African Law, (Hart Publishing, 2013), p.146-147. f99%
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? J. E. de Becker, supra note 3, p.268, see also Mindy Chen Wishart, “Unjust Factors and the
Restitutionary Response,” Oxford Journal of Legal Studies, Vol.20/4, p.557-577 (winter 2000), see also Bant
Elise, “Incapacity, Non Est Factum and Unjust Enrichment,” Melbourne University Law Review, no. 14,
33(2), p.368 (2009), see also G. E. Palmer, The Law of Restitution vol 1, (Boston: Little. Brown & Co. 1978),
p.207, see also “Greensboro Morris Plan Co. v. Palmer (185 N.C. 109, 116 S.E. 261 1923),” Retrieved on

July 27, 2019, from https://www.courtlistener.com/opinion/3918546/morris-plan-co-v-palmer/, see also

Michael Traynor, “The Restatement (Third) of Restitution & Unjust Enrichment : Some Introductory
Suggestions,” Wash. & Lee L. Rev. 68, p.899 (2011).
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» “Mestetzko v. Elf Motor Co., 119 (Ohio 575,165 N.E. 93 1923),” Retrieved on July 5, 2019, from
https://casetext.com/case/mestetzko-v-elf-motor-co. see also “Steigerwalt v. the Woodhead Co. Inc. (244
N.W. 412 Minn. 1932),” Retrieved on July 5, 2019, from https://www.casemine.com/judgement/us/5914
7b34add7b04934418d64.
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* ) E de Becker, supra note 3, p.268. see also Mindy Chen Wishart, “Unjust Factors and the
Restitutionary Response,” Oxford Journal of Legal Studies Vol.20/4, p.557-577 (winter 2000). see also Bant

Elise, “Incapacity, Non Est Factum and Unjust Enrichment,” Melbourne University Law Review no. 14,
33(2), p.368 (2009), see also G E Palmer, The Law of Restitution vol 1, (Boston: Little. Brown & Co. 1978),
p.207, see also “Greensboro Morris Plan Co. v. Palmer (185 N.C. 109, 116 S.E. 261 1923),” Retrieved on

July 27, 2019, from https:.//www.courtlistener.com/opinion/3918546/morris-plan-co-v-palmer/, see also

Michael Traynor, “The Restatement (Third) of Restitution & Unjust Enrichment : Some Introductory
Suggestions,” Wash. & L ee L. Rev. 68, p.899 (2011).
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“ “Beardsley v. Clark, 294 N.W. 887 (lowa 1940),” Retrieved on July 30, 2019, from https://www.

courtlistener.com/opinion/3437918/beardsley-v-clark/. see also Francis M. Burdick, The Law of Torts : A

Concise Treatise on the Civil Liability at Common Law and Under Modern Statutes for Actionable Wrongs
to Person and Property, (Beard Books, 2000). see also “Fredeking v. Grimmett (140 W.Va 745, 86 S.E.2d
554, 50 ALR2d 1346, 1955),” Retrieved on July 30, 2019, from https://casetext.com/case/fredeking-v-

grimmett.

“ JE. De Becker, supra note 3, p.277.

43 Michelle Backstrom & Pip Trowse, Contracts / Leanne Wiseman, 4th ed., (Chatswood, N.S.W.:
LexisNexis Butterworths, 2012), p.136 - 137.

“ lan Brown & Adrian Chandler, Law of contract, 3rd ed, (London, U.K.: Blackstone, 2001), p.57-58.
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