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ABSTRACT

Based upon results from a study of the concept of the right of retention under the
Thailand Civil and Commercial Code sections 241 to 250, the law provides as a general rule that
individuals have the right to withhold property of others until debts are reimbursed. The individual
must be the possessor of said property and have a debt owed to his benefit in relation to the
possessed property. In addition, the said debt must be already due. However, substantive law
does not explicitly state the nature of said rights. As a result, interpretations of said law are
unclear, direct affecting judgment enforcement and court order sunder provisions of the Civil

Procedure Code, the procedural law with provisions clearly certifying rights of the right holder.
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These findings suggests that the right of retention should be interpreted as a real right
established by law resulting in the rights holder to withhold the legal right to exercise such rights
against third parties in accordance with the Civil Procedure Code, or procedural law offering

provisions that clearly confirm rights of the holder.
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** German Civil Code (1900) Section 273 Right of retention

(1) If the obligor has a claim that is due against the obligee under the same legal relationship as
that on which the obligation is based, he may, unless the obligation leads to a different conclusion,
refuse the performance owed by him, until the performance owed to him is rendered (right of retention).

(2) A person who is obliged to return an object has the same right, if he is entitled to a claim that
is due on account of outlays for the object or on account of damage caused to him by the object, unless
he obtained the object by means of an intentionally committed tort.

(3) The obligee may avert the exercise of the right of retention by providing security. The
providing of security by guarantors is excluded.

Section 274 Effects of the right of retention

(1) In comparison to a legal action by the obligee, assertion of the right of retention only has the
effect that the obligor is to be ordered to render performance in return for receiving the performance
owed to him (concurrent performance).

(2) On the basis of such an order the obligee may pursue his claim by way of execution, without
effecting the performance he owes, if the obligor is in default of acceptance.

# German Commercial Code (1897) Section 369

(1) A merchant has due to the due claims, which he is entitled to against another merchant from
the mutual business transactions concluded between them, a right of retention to the movables and
securities of the debtor, which with his will have come into his possession due to commercial
transactions, provided that he still has them, in particular by means of bills of lading, loading slips or
storage slips. The right of retention is also justified if the ownership of the object has passed from the
debtor to the creditor or has been transferred from a third party for the debtor to the creditor but has
been transferred back to the debtor.

(2) A third party has the right of retention insofar as the third party can object to the objections
to the debtor's claim to surrender the item.

(3) The right of retention is excluded if the retention of the object conflicts with the instruction
given by the debtor before or upon delivery or the obligation assumed by the creditor to deal with the
object in a certain way.

(4) The debtor can avert the exercise of the right of retention by providing security. The

guarantee by guarantors is excluded.

? Ernest Joseph Schuster, The Principles of German Civil Law, (Oxford : Clarendon Press, 1907),
p.192 - 193,
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33.

* German Commercial Code (1897) Section 371

(1) The creditor is authorized by virtue of the right of retention to satisfy himself from the
retained items for his claim. If a third party has a right to the object against which the right of retention
can be asserted in accordance with Section 369 (2), the creditor has priority in view of the satisfaction
from the object.

(2) Satisfaction takes place in accordance with the provisions of the Civil Code applicable to
lien. The one-month period specified in section 1234 of the Civil Code is replaced by one week.

(3) If the satisfaction does not take place by means of enforcement, it is only permissible after
the creditor has obtained an enforceable title for his right to satisfaction against the owner or, if the
object belongs to himself, against the debtor; in the latter case, the owner's provisions of the Civil Code
on satisfaction to the debtor apply accordingly. In the absence of an enforceable title, the sale of the
item is not lawful.

(4) The action for granting satisfaction can be brought before the court in whose districts the
creditor has his general place of jurisdiction or the place of jurisdiction of the branch.

» Japanese Civil Code (1896) Article 295

(1) If a possessor of a Thing belonging to another person has a claim that has arisen with respect
to that Thing, he/she may retain that thing until that claim is satisfied; provided, however, that this shall
not apply if such claim has not yet fallen due.

(2) The provisions of the preceding paragraph shall not apply in cases where possession
commenced by means of a tortious act.

* JE de Becker, Elements of Japanese Law, (Washington, D.C. : University Publications of
America, Inc, 1979), p.223.

" Japanese Civil Code (1896) Article 297 (1) A holder of a right of retention may collect fruits

derived from the Thing retained, and appropriate the same to the satisfaction of his/her claim prior to

other obligees.
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