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ABSTRACT

The problem of occupational or business license restriction for ex-offenders in the Thai legal
system related to regulations setting various conditions prohibiting ex-offenders from obtaining
occupational or business licenses. Such prohibited provisions impact the Thai legal system and also
cause problems for ex-offenders, who suffer from difficulties as they are banned from receiving
occupational licenses or entering areas of business.

Results that many problems occur from prohibited provisions. One leading problem related to
conceptual inconsistency of punishments is when ex-offenders are released from prison after
completing the rehabilitation process, they are denied public employment. Furthermore, these
restrictions were inconsistent with the principle of proportionality in freedom of occupation; some
limitations on occupation of ex-offenders with criminal records are no longer necessary, and damage
their rights rather than acting in the public interest. Given that some prohibited provisions were
considered unreasonable, the ex-offenders might be discriminated on the basis of prior conviction.
Causing a variety of prohibited provisions reflected in different legal consequences, the restriction was
found to be contrary to equality and integrity in the Thai criminal justice system on prohibited provisions
for ex-offenders.

The purpose of this research is to indicate occupational or business license restriction problems
for ex-offenders in the Thai legal system. In particular, it considers whether regulations are appropriate
or consistent with the concept of punishment, including the principle of proportionality to freedom of

occupation and the principle of equality. The study used collecting and analyzing all relevant regulations
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on occupational or business license prohibited provisions for ex-offenders as methodology for
conducting research, as well as studying conceptual model or theory and foreign laws on prohibited
provision in comparison with Thai laws. The research was conducted to finding solutions to determining
balanced and appropriate legal measurement.

Results of the research revealed that many relevant regulations on prohibited provision for ex-
offenders are inconsistent with the purpose of punishment, the principle of proportionality and equality
as there is no legal measure to alleviate impact on ex-offenders from occupational or business license
restriction. Fault in prohibited provision being vague or unclear, leading to impact on individual rights
rather than public interest. There Is no definitive guideline on prohibited ground for the ex-offender.
The author has proposed the resolutions to amend and improve existent regulations on occupational
or business license restriction for ex-offenders in order to ensure all relevant regulations are considered
and implemented in the same way. A legislative drafting law and review of relevant law should be able
to determine which the relevant state organization can be applied to their functions and responsibilities.
In this regards, the author is of the opinion that the Ombudsman should have the authority in giving
opinion or consideration on occupational or business license prohibited provision for ex-offenders in
case if any provision of any law has the question of constitutionality, the Ombudsman may submit a
case to the Constitutional Court. If such provision of law does not comply with the Constitution causing
a grievance or unfairness or unreasonable burden to the ex-offenders, the Ombudsman shall propose

the recommendation for amendment of laws to the relevant government agency.
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2.1 UszimAanigaLsng

Ussinaanigeuiniingrnefinadnmaiieasumsiailiinedosiiinnuiluafienguszney
Aan1sniedsznauendn léun Title VIl of the Civil Rights Act of 19647 GanguanedananlévnygfiTes
AuandAniIsUsENaue1Inlagaaie ( a bona fide occupational qualification (BFOQ) ) dietlaafunisiden
UtRlunsvhau slatinsimunuuimsdmivuneiisnsdaslisy iinsinegniunuvidenisgndaduin
nszvianaislunsinduledisnu iesnndiuinnisidenujiareyanaiinegninduitnszviianuiings
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msnsiiasuifeItunsinanslunisusenouenInvesiinedosifininuiinsgyiie deldiFendedli
wgdeiansandadesne q Wi (1) Shvasuazanudousweinnuiia (2) szeznandfiiulddudnszii
Ariiaviermiuauysaivesnsfinin (3) nwarresodnijsduasemiadesnis uonniudaiingraned
mwé’ﬂL‘éaammé’uﬁuﬁ‘izmwaﬂzz’iﬁmmywﬂiim'eNQ’%’LUmgzy”umﬂizﬂaum%wﬁum%wﬁéfmmﬁﬁuaayggm
lAuA Texas Occupations Code ,New York Correction Law , The Human Rights Law

2.2 UszinAeasdnsiie

Uszinmeeansidsluseduaniusiglédinguune Australian Human Rights Commission Act 1986 &4
1#amdnnisduasesainnisidond fuademainsdosdiininslilagianiz 1 lngaramdnnisiies
nadenufiRldveudiengvane Tnedeguuiiugtureadowd 3 wa mau anuAnfiunisniades
dyvnf viseRunwdansdinn amuivisuiureslonadlunisdnsnunienisusznevettn'! wiilu Australian
Human Rights Commission Act 1986 aglailénamdnmaizesmsidenufiidemaaesiosfininuinngssi
Anufalaenss uildimuandnnisiFosnsiudenufoAromguseifonvyinslily The Australian
Human Rights Commission Regulations 1989 ﬁﬂﬁguﬁﬂﬂdﬁ’ﬂﬁdﬁ‘mé’ﬂﬂﬁﬁwLﬁ@ﬂﬂﬁﬁ’ﬁﬁ’wmaﬁﬂisﬁ'ﬁ
awcyﬂﬂiimLﬂuwé’ﬂmwﬁﬂmﬂw Australian Human Rights Commission Act 1986

" Tammy R. Pettinato, Employment Discrimination Against Ex-Offenders: The Promise and Limits of Title
VIl Disparate Impact Theory, Marg. L. Rev., p. 839 -840 (2014).

® Ibid, p. 840-842.

? Silva, Lahny R, “In Search of a Second Chance: Channeling BMW v. Gore and Reconsidering
Occupational Licensing Restrictions,” University of Kansas Law Review, Volume 61, p.510 (2012-2013).

10 Bronwyn Naylor, Criminal Records and Rehabilitation in Australia, European Journal of Probation
University of Bucharest Vol. 3, No.1, p.89 (2011).

" From Section 3 of the AHRC Act.



466 Graduate Law Journal Volume 13 No. 4 October - December 2020

mmuiuamwam 33 Northern Terrltory 1muﬂ§]%u78 Anti-Discrimination Act 1992 ’mwaﬂmiljm
maiienuifdieimvgete 4 g Hof ina Ao uaIwTaNe DIYANTUNINA TN T ARETACEEN
ATBUATY M5LAB9EN ANLANT ANWEVATMUTINUYSoANANUd19AIITe A9nTTuMIsmaLT ALY
nan1sdles MsFuuinmsmensuwmdildiieades Useihevannssuiilifededunsinen Hudu egnslsh
punsdonufiAcemgUsy ovanssuiliifeadedunmihnufidesniuiliidunadenu foalaelsl
yousengrne liud madenufiishemnusyifovgnnssunsdnudnlnaifodestunisquanisteunis
aou videmsquayaraiiiunguides (8 Faseny difianuiinsmesismevieaddaa dianudutiens
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2 Anti-Discrimination Act 1992 section 33

" Anti-Discrimination Act 1998 section 16

'* Anti-Discrimination Act 1998 Division 7 section 50

' Canadian Human Rights Act 1985 section 3 (1)

' Canadian Human Rights Act 1985 section 23

" Charter of human rights and freedoms, RSQ, ¢ C-12, Section 10
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v
= (7

nauaenadiisnyaugnsiyaRngraneendiegie wu wsesulngagsnashwinudasadie w.a. 2558

'8 Charter of human rights and freedoms, RSQ, ¢ C-12, Section 18.2
¥ Human Rights Act, 2010, SNL 2010, ¢ H-13, Section 14.
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