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ABSTRACT

The principle of presumption of innocence, one of the fundamental human rights principles,
is affirmed in the International Covenant on Civil and Political Rights (ICCPR). In order to protect the
rights of the accused in criminal proceedings and guarantee that no guilt can be presumed until
charges have been proved in court beyond a reasonable doubt. According to the ICCPR, state parties
are obligated under the covenant to ensure that legal contents and the state relevant practices
conform to ICCPR principles. Thailand is a state party of the covenant, required to implement its
obligations. However, a careful inspection of Thai law and relevant practice reveals that certain legal
provisions and some relevant organizational practices do not conform with many ICCPR standards
for the principle of presumption of innocence. These include lawmaking process, pre-trial
proceedings, during trial court proceedings and post-trial court proceedings. This article focuses on
incompatibility problems between standards of human rights protection in Thai law and the ICCPR
guidelines in case of principle on the presumption of innocence. In doing so, this article will explore
the legal the relevant ICCPR provisions , general comments from the Office of the High Commissioner
for Human Rights (OHCHR), relevant domestic law of other state parties, and European Court of
Human Rights (ECHR) decisions of potential use in cases where imprecision exists or details are
lacking about certain aspects of the principle of the presumption of innocence in the ICCPR in order
to adjust the standard of human rights protection in Thai legal system, in terms of the right of the
accused regarding to the presumption of innocence to be more effective. Based on its study, it is
proposed by this article that Thailand should adjust the law and practice of relevant organizations
to be in the same direction and according to the standard set by ICCPR. Namely, there should be
stipulated subsidiary legislation enforce to a relevant organization for the most effective outcome,
for example, in the prohibition of the act of revelation. Although Thais law has regulated subsidiary
legislation in accordance with the presumption of innocence, government agencies still avoid

complying with legislations through the exceptions indicated. The states should, therefore, enforce
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the existing law in the most effective manner, etc. However, some essential rules need the be
regsulated as new legislation, so the state should take action without delay. For instance, the
prohibition of the act of revelation by the mass media, there should be a draft of Protection of
Freedom and Promoting Mass Media Career Act B.E. ... enforced, for the purpose of protecting the

rights of the accused in the practice of the mass media career, etc.

Keywords

Presumption of Innocence, Right of the accused, The International Covenant on Civil and

Political Rights (ICCPR)
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® Article 14 (2) ICCPR * Everyone charged with a criminal offence shall have the right to be

presumed innocent until proved guilty according to law’.
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% 3UU. <https://www.parliament.go.th/ewtcommittee/ewt/drive_communication_sub3/ewt dl_

link.php?nid=59&filename=index>.

# Article 9(3) ICCPR “... It shall not be the general rule that persons awaiting trial shall be detained
in custody, but release may be subject to guarantees to appear for trial...".

%0 Marques de Morais v. Angola, Communication No. 1128/2002, CCPR/C/83/D/1128/2002.

! Teran jijon v. Ecuador, Communication No. 277/1988 , Freemantle v. Jamaica, Communication
No. 625/1995.

*? General Comment No.35 Article 9 (Liberty and security of person) , CCPR/C/GC/35.
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* S18UANEIUATAVIBNY B YULIaNUTEYYA UN Doc. A/60/40 (2004), Vol. 1, para 95(13).

* Hill and Hill v. Spain Communication no. 526/1993, CCPR/C/59/D/526/1993.

*" Perkins v. Jamaica Communication no. 733/1997, CCPR/C/63/D/733/1997.

% Smantser v. Belarus Communication No.1178/2003, CCPR/C/94/D/1178/2003.
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“ Article 14 (3) (d) ICCPR “To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right;and
to have legal assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it;...”

o Mbenge v. Zaire Communication No. 16/1977, CCPR/C/18/D/16/1977.
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" Article 9 (5) ICCPR ‘Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation’.

"2 Cameroon (CCPR/C/CMR/CO/4, 2010), para. 19; Guyana (CCPR/C/79/Add.121, 2000), para. 15;
United States of America (A/50/40, 1995), para. 299; Argentina (A/50/40, 1995), para. 153; 1885/2009, Horvath
v. Australia, para. 8.7 (discussing effectiveness of remedy); 1432/2005, Gunaratna v. Sri Lanka, para. 7.4,
general comment No. 32, para. 52 (requirement of compensation for wrongful convictions).

™ Coleman v. Australia, Communication No. 1157/2003, CCPR/C/87/D/1157/2003

™ Article 14 (6) ICCPR “When a person has by a final decision been convicted of a criminal offence
and when subsequently his conviction has been reversed or he has been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to law, unless

it is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him.”
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