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ABSTRACT

Capital reserve is significantly used for administrating a limited company to adapt its
structure and management. This thesis studies some shortcomings of the Thailand Civil and
Commercial Code Book lll: Specific Contracts: Title XXII: Partnerships and Companies. On the
subject of capital reserves, unclear provisions cause contradictory legal interpretations and impede
stakeholder protections according to legal theory. Two legal issues exist: first, allocation of capital
reserve from profit; and second, transferring surplus capital reserve. The matter may be separated
into three legal capital reserve allocation questions: from established and increasing capital; from

decreasing capital; and transferring surplus capital reserve to compensate losses.

Keywords
Capital Reserve, Allocation, Profit, Increasing, Decreasing, Transfer of surplus,

Compensating losses.
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’ The Federal Ministry of Justice and Consumer Protection, ‘Handelsgesetzbuch1897’ <https://
www.gesetze-im-internet.de/hgb/HGB.pdf> accessed 8 September 2020.

' Handelsgesetzbuch 1897 Article 262 as cited in The Federal Ministry of Justice and Consumer
Protection, supra note 22
“A reserve fund must be created to cover any loss which may appear upon the balance sheet. To the

credit thereof must be placed -



263 Graduate Law Journal Volume 14 No.2 April-June 2021

wesSeway 5 vosdnuuilsansluwsasdauniudisesasiidnuiulivesnindesas 10 vosuanavzlauy

1%
X2

YoIUTENNITeTIUAUTEVAnualTludeUiRu waslideslutesniniinguuieiivun lagusem

a

wdpadnassudsesnilslnefuendiunisveswaialsgms (Net Profit) nanfeustmilouswmlssy
flsnnnisUszneuiamauda vitmasdenirilsamauinviuagalddedildoonluudnouiesih
dufivdomnAndiualunisfunudises ludmvesnisdnassudisesnindiudiyadifuresng e
wostiu muUszanangynedlvdiwosiiu A 1897 mas 262 (2 ldfmuslviuisndiailonerly

! ! = I NS aw A A Av o v a Y AY o a a
'ﬁqﬂq'{ﬂﬂﬂ?’]i{!aﬂq?\]ﬂmgl,UsJu (Par Value) vLN’JWIuﬂimeUiUV]Mi@LWNV!u VIENINAURUINADINUAIUNLAU

K% v

yaaviudnlulduyudisewimuanannguuneindaeyudisesvasuseniialdlanvuaianaiuve sy

q

drsedlunsayudisesiuawnandiuaiyanviunsegidle daulddinsdauiensemunuluaile

Welinsvgudiuayariuldiieniaduayarudiudisemnasnlagliddnin waznislounu

o w %

d130ALYENAVINYUALANVDIUTENTIATBINYMUN L0 TTUNINUTENIANY ANEWIYE A.A. 1897 U195

o s

2622 I§tmuniidudsesiui fngUssasdifieduasendmilvesuson dmnusdnusznevionisiing
any Judsesiiazfosnseunquuarinyuivnnglusugaldnanieudsesiituludnanusvasuiliy
N35RITUNAYINYUYBIUTEN ﬁafuawﬂéﬂlﬁ’jmgwm8wm‘3%§waiﬁulé’ﬁ’mwtﬁaﬂiwaiﬁawuwsaﬂﬂnué’ﬂiaq
WwAeNavanule

2.2 Uszmadu

yudseswesuitmiilulszmadiuegludsiuvesszanangrnewdudfiu’® (Commerdal
Code (Act No. 48 of March 9, 1899)) %ﬁLﬂuﬂgmmﬂﬁiﬁ%’u5w%wammﬂﬂgmmwizmmaaiﬁuiuﬂﬂﬂ.
1899 auidufivensuainimsnguaneaunzfuan vedidunguunefinsusresnguanslnedun iy

susuulunsdavinusznanguineursaznidisdine lnensdnassmudrsesainilsvesnguunegUu

(1) At least one-twentieth part of the net profit for each year so long as the reserve fund does not exceed
one-tenth part of the capital of the company of such higher proportion thereof as may be stipulated in
the memorandum of association.”

" Handelsgesetzbuch 1897 Article 262 as cited in The Federal Ministry of Justice and Consumer
Protection, supra note 22
“A reserve fund must be created to cover any loss which may appear upon the balance sheet. To the
credit thereof must be placed -
(2) The sum resulting from premiums payable upon the issue of shares at a premium either upon the
formation of the company or the increase of its capital after deduction of the cost of the issue”

" Handelsgesetzbuch 1897 Article 262 as cited in The Federal Ministry of Justice and Consurner
Protection, supra note 22.

B Japanese Law Translation, ‘Commercial Code (Act No. 48 of March 9, 1899)’
<www.japaneselawtranslation.go.jp/law/detail/? id=2035&vm=04&re=02> accessed 8 September 2020.

" Arthur Taylor von Mehren, Law In Japan: The Legal Order in a Changing Society, (Charles E.
Tuttle Company : Harvard University Press, 1964), p.547.
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' Commercial Code (Act No. 48 of March 9, 1899) Article 287 as cited in Japanese Law
Translation, supra note 26.
“Each time profits are distributed, the company shall set asides s the earned surplus reserve at least one-
tenth of the dividend amount of profit by way of money until the reserve fund has reached (an amount
equal to) one-quarter of the capital.”

1 Commercial Code (Act No. 48 of March 9, 1899) Article 287 Par2 as cited in Japanese Law
Translation, supra note 26.
“When shares have been issued at a value above (higher than) the face value, the amount in excess of
the face value must be included in (added to) the reserve fund until the latter has reached the amount
mentioned in the foregoing paragraph.”

"Anderson Mori & Tomotsune, Introduce to Japanese Business Law & Practice (2™ Edition, Japan
: Nissei Printing Co.,L td 2014) 47.

*Commercial Code (Act No. 48 of March 9, 1899) Article 289 as cited in Japanese Law
Translation, supra note 26.
“The reserve funds mentioned in the preceding two Articles shall not be used except for making good
deficiencies of the stated capital. However, the small shall not apply to the case prescribed in Article 293-
3 paragraph 1
A capital surplus reserve shall not be used for making good deficiencies of the stated capital unless such

deficiencies are not wholly made good with earned surplus reserve.”
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v Ropner Holdings Ltd [1952] Ch 124 (Chancery Division) wazlé¥uniswauidudundnnguuisaes
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" Commercial Code (Act No. 48 of March 9, 1899) Article 293-3 as cited in Japanese Law
Translation, supra note 26.

 Len Sealy and Sarah Worthington, Cases and Materials in Company Law (8" Edition (Oxford:
Oxford University Press 2008) 388.
o Legislation.gov.uk,‘Companies Act 2006’ <http://www.legislation.gov.uk/ukpga/2006/46/cont
ents>accessed 8 September 2020.

# Companies Act 2006 § 610 Application of share premiums as cited in legislation.gov.uk, supra
note 34.
“(1) If a company issues shares at a premium, whether for cash or otherwise e, a sum equal to the
ageregate amount or value of the premiums on those shares must be transferred to an account called
“the share premium account.”

2 | en Sealy and Sarah Worthington, supra note 33, 472.
% Len Sealy and Sarah Worthington, supra note 33, 473.
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» Companies Act 2006 § 610 Application of share premiums as cited in legislation.gov.uk, supra
note 34.“(2) Where, on issuing shares, a company has transferred a sum to the share premium account, it
may use that sum to write off

(a) the expenses of the issue of those shares;
(b) any commission paid on the issue of those shares”

* Companies Act 2006 § 610 Application of share premiums as cited in legislation.gov.uk, supra
note 34.“(3) The company may use the share premium account to pay up new shares to be allocated to

members as fully paid bonus shares”
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