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ABSTRACT

Family torts are normally resolved by Book 5 of the Civil and Commercial Code of Thailand
(CCCT), the main family law collection, offering legal provisions related to intrafamily right violations
including family tort remedies. Nevertheless, family law provisions do not cover every possible damage
occurring by family tort action, such as an act violating family relationship rights as grounds for divorce

in which the injured spouse has the right to receive compensation under Section 1524 of the CCCT.
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However, such damages may not be remedied if lacking constituent parties responsible for causing
incidents with the intent of making them intolerable to other parties. Alternately, property rights
violation between spouses potentially causing damage to another party through loss of income or
otherwise expected community property profits, where section 1534 family law remedies provided only
for the other party to be reimbursed for losing community property, considering solely real property
value without remedy for benefits or value that the other party would surely receive from the property.
In addition, cases of rights violations in the relationship status of father, mother, and child, section 1582
family law provides remedies only for damages due to deprivation of parental power. Thus, for any
other damage incurred as a result of action such as mental damage (non-pecuniary damages) that
cannot be calculated monetarily, family law provides no remedy.

Results of the study of Thai law were that if any damage was potentially remediable under
family law provisions, tort law was inapplicable. In addition, a judicial decision by the President of the
Court of Appeals stated that “cases related to inter-spousal rights, duties and relationships must be
enforced under Book 5 of the Civil and Commercial Code, not as general tort cases.” In terms of
decisions that are rulings merely on jurisdiction, can it be deduced from the aforementioned decision
that tort law absolutely cannot apply to family torts? This article studies on international comparative
legal study will be made between family tort statutes in the states of California and Texas in the United
States of America (USA), Germany and Japan. Comparative study revealed that each nation’s laws did
not allow tort law to be used to remedy damage caused by all cases of intrafamily right violation, but
rather family law provisions in individual countries already contained, or lacked, remedies for damages
in the form of compensation; in cases where compensation provisions were not apparent, then tort
claim remedies could be applied. This difference did not depend on national legal system.

Therefore, if damages arise from family torts which have not yet been remedied under family
law, tort law should be enforced accordingly to remedy such damages in accordance with juristic
methods of the Thai legal system under section 4 of the Civil and Commercial Code of Thailand.
However, the important issue is the appropriate way to use tort law in the context of intrafamily
right violations which may prevent family institutions from existing. In some cases, it is necessary to
determine the scope for enforcing tort law, for example in the event that spousal intent to terminate
the marriage can be applied only in divorce proceedings or after the marriage has been terminated, but

cannot be used during the marriage.
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Y Texas Family Code, section 7.009.

! Texas Family Code, section 151.001.

2 Texas Family Code, section 161.001.

3 Robbers, Gerhard, An Introduction to German Law (6th ed, Baden-Baden: Nomos
Verlagsgesellschaft mbH & Co.,KG, 2017) 17-18.

** Mathias Reimann and Joachim Zekoll, Introduction to Germanl Law (an ed, Hague: Kluwer
Law International, 2005) 205.

*> German Civil Code, section 823 (1)

*® Basil S. Maekesinis and Hannes Unbreath. The German law of tort a comparative treatise

(Hart publishing Oxford and Portland OREGON, 2002) 69.
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*" German civil code, section 826.

28 Japanese Civil code, section 709.

9 Judgment of the Supreme Tribunal, 28 November 1925, Minshu 4-670 (Daigaku-yu case).
* Hiroshi Oda, Japanese Law (?)rd ed, United States: Oxford University Press Inc, 2009) 186.
* Basic Law for the Federal Republic of Germany, Article 6.

2 German Civil Code, section 1535.

* German Civil Code, section 1569.
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* German Civil Code, section 1364.
% German Civil Code, section 1385.
% German Civil Code, section 1618 (a).
*" German Civil Code, section 1627.
8 German Civil Code, section 1666.
* German Civil Code, section 1684.

>0 Japanese Civil Code, section 751.

> Hiroshi Oda, (n 40) 203-204.
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>2 Japanese Civil Code, section 768.

>> Yoshioka Mutsuko and Janel Anderberg Callo, ‘Reform of Japanese Divorce Law: An
Assessment’ (1996) No 11, U.S-Japan Women’s Journal. English Supplement, 54-55.

>* Marcelo de Alcantara, ‘Award of post-divorce spousal support in Japan’ (2019) Vol 41, issue
3 Houston Journal of International Law, 631.

> Japanese Civil Code, section 709.

> Japanese Civil Code, section 710, Judgment of the Supreme court, 23 July 1971, Minshu 25-
5-805.

> Judgment of the Supreme court, 21 February 1956, Minshu 10-2-124.

>8 Japanese Civil Code, section 819.
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> Japanese Civil Code, section 758.

60 Japanese Civil Code, section 818.

o1 Japanese Civil Code, section 820.

62 Japanese Civil Code, section 821.

63 Japanese Civil Code, section 822.

64 Japanese Civil Code, section 824.

65 Japanese Civil Code, section 834 and 835.
% 52 Kasai Geppo 31 (Sup.Ct., May 1,2000)
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%8 California Family Code, section 1101 and Texas Family Code, section 7.009
% Japanese Civil Code, section 768

" satoshi Minamikata, Family and Succession Law in Japan (Brd edn, Kluwer Law International
B.V. Netherlands 2020) 190.

™ california Family Code, section 1101.
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2 Texas Family Code, section 7.009.
3 German Civil Code, section 1385.
[ Joy M. Feinberg and Lori S. Loeb, ‘Custody and Visitation interference: alternative remedies’

in AAML Journal (American Academy of Matrimonial Lawyers 1994) 271-284.
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