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ABSTRACT

This article examines the problem of determining criminal punishment for less serious
offenses for acts leading to criminal punishment under Thai law. Results of this study indicated
that several acts with criminal punishment have been enforced in Thailand with both fines and
prison sentences. In 2017, section 77, paragraph 3 of the Constitution of the Kingdom of Thailand
stated principles for determining criminal punishment. In 2019, article 5 of the Act on Legislative
Drafting and Evaluation of Outcomes of Law B.E. 2562 (2019) permitted legislative use of criminal
punishment for serious offenses as necessary, but still did not resolve the issue of determining
criminal punishments for lesser offenses. Therefore, to clarify and find appropriate solutions to the
problem of determining criminal punishment for less serious offenses, serious offenses must be
defined, as well as how to formulate suitable criminal sanctions as required.

Data was gathered from documents, books, theses, court decisions, and laws including
articles relating to determining guilt and criminal punishment for serious offenses in Thailand and
internationally. An international comparative legal analysis was made with France and Italy, where

principles exist to clearly categorize serious offenses. These findings were compared with principles
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for determining criminal punishment for serious offenses in Thailand, to identify solutions and
proposals for resolving issues in Thailand.

Results were that by contrast, France defined principles for serious offenses in diverse
ways, assigning grades to crimes. If a crime has a grade attaining a threshold, it is deemed a serious
offense, and criminal punishment applies. In Italy, the nature of damages was established as a
framework for lawmaker discretion. If the commission of an offense is damaging according to the
framework definition, it will be deemed of a serious nature, for which a criminal penalty applies. In
Thailand, no clear legal definition exists of principles for serious offenses. Instead, advice from the
Law Reform Commission of Thailand in 2019 is relied upon, consisting of principles for
consideration. However, the aforementioned rules will only apply when new laws are introduced.
In older law, or already established law with criminal penalties, the serious nature of non-serious
offenses was not taken into account as it should be, causing problems in criminal penalties for
offenses in this category lacking a serious nature. So, determining which offences are serious does
not have clear required criteria, but is done at the discretion of lawmakers, as defined by the state.
Guidelines or a clear framework for controlling lawmaker discretion were taken into account by
applying criteria for replacing scores under French law as proposed by the Criminal Code
Improvement Committee, criteria proposed by the Thai Law Development Board, and criteria for
use in criminal penalties. This clarifies the definition of serious offenses with guidelines applying to
all studies of the Criminal Penalties Act to address the issue of improper criminal penalties in Thai

law.

Keywords: Criminal law, Determining criminal punishment, Less serious offense, Serious offense,

Criminal punishment, Acts.
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