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ABSTRACT
This article researches the problem of criminal prosecution by injured persons and strategic

lawsuits against public participation using the legal process to instrumentalize dishonest prosecutions.
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The special characteristic of strategic lawsuits against public participation is to use the longest duration
possible for prosecution, causing other parties considerable losses in procedural expenses and eventual
discouragement. This promotes fear among people of speaking against, or criticizing, any actionsin the
public interest, resulting in a major problem in Thailand. According to Human Rights Lawyers Association
statistics from 1997 to 2019, defamation offenses citing article 326 and 328 of the Thailand Criminal
Code (TCC) were cited in 26.23 percent of defamation lawsuits. In 212 cases, the nature of the
prosecution included civil and criminal defamation, aswell as related laws. Many cases were omitted
from that total, as being withdrawn by plaintiffs due to problems with case screening processes.
Subsequently, article 161/1 of the Thailand Criminal Procedure Code, B.E. 2477 (1934; CPC) was an
additional provision for resolving strategic lawsuits against public participation, distorted prosecution,
taking advantage of defendants, or aiming for results other than the desired benefits. This provision is
one of the instruments for screening cases filed in court. However, there are the problems about
applyingarticle 161/1 in these cases in terms of whether the scope of rules and limitations of the article
can resolve issues of distorted prosecution. Citizens retain full rights to institute criminal prosecutions,
whether provisions of article 161/1 apply or not. There may be merely a change in the screening process,
adding a step towards verifying the truth. Currently, the court has discretion to dismiss plaintiff fact-
checking processes if the court identifies a dishonest prosecution. By giving the court more power to
exercise discretion to dismiss people from the class of prosecution if the court deems that the
prosecutionis in bad faith, many other problems may arise from the discretion of the court. A further

issue is whether article 161/1 should exist or not.

To resolve these issues, comparative research was done through an international comparative
legal study of prosecution and criminal screening process principles in Thailand, France, and Germany.
In other countries, there are cases of dishonest litigation, as in Thailand. But France and Germany take
different measures to resolve the issue, so this article analyzes litigation patterns, screening cases and

finding remedies for problems that arise to identify solutions for Thailand.

Results were that criminal proceedings in each country were based on the principle of state
prosecution, but did not absolutely restrain criminal prosecution by individuals. The injured person will
have the power to prosecute only to a specified extent. Criminal prosecution by individuals must

proceed following legal provisions under the supervision, or awareness, of the public prosecutor. This
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emphasizes the highly important role and duty of the public prosecutor in maintaining the public
interest. These findings suggest that by limiting the prosecution of injured persons to the power of
individual prosecutions for personal offenses alone, and allowing public prosecutors to join the case of

the people, article 161/1 of the CPC would no longer be a necessity.

Keywords

Strategic lawsuit against public participation ( SLAPPs), Distorted prosecution, Institute criminal

prosecution by injured party
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?! German Code of Criminal Procedure Section 154e

Non-prosecution of casting of false suspicion or insult

(1) Public charges shall not be preferred for the casting of false suspicion or for insult (sections 164 and
185 to 188 of the Criminal Code) as long as criminal or disciplinary proceedings are pending in respect of the
reported or alleged offence.

(2) If public charges have already been preferred or a private prosecution has been filed, the court
shall terminate the proceedings until the criminal or disciplinary proceedings in respect of the reported or
alleged offence are concluded.

(3) Pending the conclusion of the criminal or disciplinary proceedings in respect of the reported or
alleged offence, the statute of limitation shall not run in respect of prosecution for casting false suspicion or

insult.
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