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ABSTRACT

Directors of limited companies play significant roles in managing company affairs on behalf of
shareholders, but may at the same time cause damage to limited companies by having access to
information related to company business opportunities; a risk exists of directors using company
information for trade competition with a limited company. So directors are obliged to have fiduciary
duties. Directors must be loyal and honest to the limited company. Thailand has a law stipulating such
duties of directors, prohibiting them from competitive trading with a limited company as stipulated in
Book Three of the Thailand Civil and Commercial Code (CCC) on Specific Contracts, Title 22 Partner and
Company, Category 4 Limited Company, Part 3 on How to Manage the Company. Yet this research found
some defects in the law on prohibiting directors from competitive trading witha limited company. Some
provisions are unclear about duties of certaindirectors, which may cause problems in interpretationand
some situations are not covered by the law does not cover, creating a potential legal gap. In addition,
legal sanctions are inadequate to deter directorial wrongdoing. Five legal issues exist:

1. Problems of directors becoming directors of other companies operating businesses of the
same nature and in competition with the business of a limited company.

2. Problems with directors operating for the benefit of limited companies but the business
operationis of a kind specified by law as trading competitively with limited companies.

3. Problems with courts lacking power to grant injunctions asgainst the director trading
competitively with limited companies.

4. Problems with limited companies lacking the right to claim all profits that directors earn from
trading competitively with limited companies.

5. Problems with no law existing to stipulate duties of former directors.
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2 Bryan A. Garner, Black’s Law dictionary, 8th edition (St. Paul, MN : Thomson West, 2004) 1315.

2 fingwun $eluan (9330l 17)316.

“ avisu $aulndng (Bsesed 1) 369,

% Companies Act 2006 § 175 (1) Duty to avoid conflicts of interest

“(1) A director of a company must avoid a situation in which he has, or can have, a direct or indirect
interest that conflicts, or possibly may conflict, with the interests of the company.”

?* Companies Act (Chapter 50) § 157 (1) As to the duty and liability of officers

“(1) A director shall at all times act honestly and use reasonable diligence in the discharge of the duties

of his office.”
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?" London & Mashonaland Exploration Co Ltd v New Mashonaland Exploration Co Ltd [1891] WN 165
citedin Michael Christie, “TheDirector’s Fiduciary D uties Not to Compete,” The Modern Law Review 55, pp.506-
512(1992).

2 Gndoun $eluan (3905507 17) 121-122.17.
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> Companies Act 2006 § 175 (4) Duty to avoid conflicts of interest

“(4) This duty is not infringed—

(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict of interest... ”

* Companies Act (Chapter 50) § 156 (@) (b) Disclosure of interests in contracts, property, offices, etc.

“(4) A director or chief executive officer of a company shall not be deemed to be interested or to
have been at any time interested in any transaction or proposed transaction by reason only —

... (b) in the case where the transaction or proposed transaction has been or will be made with or for
the benefit of or on behalf of a corporation which by virtue of section 6 is deemed to be related to the
company — that he is a director or chief executive officer (as the case may be) of that corporation,

and this subsection shall have effect not only for the purposes of this Act but also for the purposes
of any other law, but shall not affect the operation of any provision in the constitution of the company.”

* Vita Health Laboratories Pte Ltd v Pang (2004) SGHC 158 cited in Robson Lee, Directors’ D uties &
Responsibilities (Singapore), (Marina Bay : Gibson, Dunn & Crutcher LLP, 2015), p.16.

> [Apamanshop Derivative Litigation], 2091 Hanrei jiho 90 (Sup. Ct. July 15, 2010) cited in J. Mark
Ramseyer, Masayuki Tamaruya, “Fiduciary Principles in Japanese Law,” Oxford Handbook of Fiduciary Law 935,

pp.4-5 (September 2017).
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** Michael Christie, supra note 27,520.
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** Companies Act 2006 § 178 (1) Civil consequences of breach of general duties

“(1) The consequences of breach (or threatened breach) of sections 171 to 177 are the same as would
apply if the corresponding common law rule or equitable principle applied.”

* Companies Act (Chapter 50) § 216A (5) Derivative or representative actions

“(5) In granting leave under this section, the Court may make such orders or interim orders as it thinks
fit in the interests of justice... ”

*' David Cabrelli, The reform of the law of directors' duties in UK company law, (Edinburgh: Edinburgh
University Press, 2008), pp.43-44.

* Robson Lee, supra note 33, p.21.

* Companies Act (Act No. 86 of 2005) Article 360 (1) Enjoinment of Acts of Directors by Shareholders

“(1) In cases where a director engages, or is likely to engage, in an act outside the scope of the purpose
of a Stock Company, or other acts in violation of laws and regulations or the articles of incorporation, if such
act is likely to cause substantial detriment to such Stock Company, shareholders having the shares
consecutively for the preceding six months or more (or, in cases where a shorter period is prescribed in the
articles of incorporation, such period or more) may demand that such director cease such act.”

“ Uszinangmnaurialazn g 1es) 194 wazing 213 15580,
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*® Companies Act 2006 § 178 (1), (2) Civil consequences of breach of general duties

“(1) The consequences of breach (or threatened breach) of sections 171 to 177 are the same as would
apply if the corresponding common law rule or equitable principle applied.”

> David Cabrelli, supra note 41, 43-44.

* Companies Act (Chapter 50) § 157 (3)a) as to the duty and liability of officers

“(3) An officer or agent who commits a breach of any of the provisions of this section shall be —

(a) liable to the company for any profit made by him or for any damage suffered by the company as
a result of the breach of any of those provisions... ”

*> Companies Act (Act No. 86 of 2005) Article 423 (2) Liability for Damages of Officers, Etc. to Stock
Company for Damages

“(2) If a director or executive officer engages in a transaction listed in item (i) of Article 356(1) in
violation of the provisions of Article 356(1) (including cases where applied mutatis mutandis under Article
419(2). The same shall apply hereinafter in this paragraph), the amount of the profits obtained by the director,
executive officer or a third party as a result of such transaction shall be presumed to be the amount of the
damages under the preceding paragraph.”

* anans yuvigls, Areduigyssaangvusuiauayngive (5e9195) TR UT AT UTEN (11957 1012

09 1273/4), n@9umansa)seimd A9anie, (ngannamuns : lseianiifaunan 2553) 299.
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> Japanese Commercial Code, Sec. 266 (a)v)

“Directors who commit any of the following actions shall be jointly and severally liable

to the corporation: ... in the case of actions given in subsection (iv) or (v), for damages suffered
by the corporation. ...

(v) Actions that violate the law of the corporation’s articles of incorporation”

*® Hideki Kanda, Curtis J. Milhaupt, ‘Re-examining Legal Transplants: The Director's Fiduciary Duties in
Japanese Corporate La’ The American Journal of Comparative Law, 51, 896.

>" Sekisui jushi kyappu ai shissutemu, K.K. v. K.K. A no [1875] Hanri jiho 19 (Tokyo High Ct. June 24,
2004).

* Uszananginewalazn e 11991 421 Ussnauning 420.
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* Companies Act 2006 § 170 (2) Scope and nature of general duties

“(2) A person who ceases to be a director continues to be subject—

(a) to the duty in section 175 (Duty to Avoid Conflicts of Interest) as regards the exploitation of any
property, information or opportunity of which he became aware at a time when he was a director, and

(b) to the duty in section 176 (Duty Not to Accept Benefits from Third Parties) as regards things done
or omitted by him before he ceased to be a director.

To that extent those duties apply to a former director as to a director, subject to any necessary
adaptations.”

% Companies Act (Chapter 50) § 157 (5) as to the duty and liability of officers

“(5) In this section —

“officer” includes a person who at any time has been an officer of the company;”
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*" Yamazaki seipan, K.K. v. lijima [1015] Hanrei jiho 27 (Tokyo D. Ct. Mar. 26, 1981) cited in J. Mark
Ramseyer, Masayuki Tamaruya, supra note 34, pp.12-13.
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