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ABSTRACT

This article examines a problem related to legal measures to protect the rights of aging
offenders and the accused in criminal prosecution. The transformation of a contemporary society into
an aged one across the planet brings particular attention to policy-makers, law drafters and the
academia. In Thailand, statistics published in the Annual Judicial Report by the Office of the Judiciary
demonstrate that the increasing number of older defendants has been occurred
since 2014 (B.E. 2557). Its figures show that more than 25,000 defendants were the aged. And
in certain years, the number moved up beyond 30,000. The implication of these soaring numbers of
the grey-haired population should therefore be under the spotlight not only because of their health-
related problems such as heart disease and diabetes, but also mental disorders they come to
confront during long and complex criminal prosecution process. Owing to this significance,
this article will explore measures in law being currently applicable to the protection of elderly
offenders and the accused’s rights in the United States and Japan as compared to those in a Thai
legal system. The result of this analysis reveals that neither legal substance nor procedure in the
United States and Japan being precisely applicable to the aged. There are; however, laws related to
the wulnerable that can be applied to this kind of the convicted, and can certainly
be practicable to the Thai justice.
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" Anita N. Blowers, ‘Elders and the criminal justice system’ (2015) 1 Journal of Crime and Justice 1, 1-

2 dninsumagfisssy ‘evuadfnmosmagisssulssi UnmsAnsy 2553 - 2562 (@tuawilng)’
<https://oppb.coj.go.th/th/content/category/articles/id/8/cid/2085> Auduile 10 qmmﬁuﬁ 2563.

* doyaadAsfosdgengunauussaviiedauareny nsus 1w 85 0704.1/66 73 13es dedoyalile
Usenaunsvininendnus (12 fuiau 2564).

* sdudineamu, ngmnensIae avusmUiinean (R i 1, sufunswiudueusdiuivda,
2550) 15.

* S Fnerinsuavang, “nmnserinRnvesiiiesdmdiaienauading,” <https./bitly/22Vx3M6> duawile

20 WOWAPY 2563,


https://oppb.coj.go.th/th/content/category/articles/id/8/cid/2085
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1. Uy maufgeeglunsaiuadein

s [

MsAN BN IAUU 5897 NIManIves 89AN15aMU 55 9A (United Nations)® asAnsiiionu samile
LLasmiﬁﬁuuW’mmﬁwgﬁﬁmgaiaﬁ%a (Organization for Economic Co-operation and Development -

OECD)’ m33udnsuszleni (Social Security retirement benefit) vasatonglulszimanigansn ™ Uszum
& o

NOMUIEITATUIMIN DY WBINASTLIINTE 11931 39.025 (a) (2! waznsznTsyRsssuUszinadJu

fmunliifgeeny (Elderly person) wunedis yanaiifieny 65 Vaulu™ Tuameil Ussinaanigawsng The

Older Americans Act ﬁmuwmaﬁj@amqﬁm AU
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zlasualainisiteny 60 U ngvianesnwvias (The National

k4 a 14 =
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Institute of Corrections) finnunaYy Vauld® e1uddeniseng isiudiaenie

dannszviiludasenaiiu vsaniddudmueeny 50 Yauly vewideivund 60 U vise 65 Tauld Tuvae

® Morrow J. Weston, Vickovic G. Samuel, and Fradella F. Henry, ‘Examining the prevalence and

correlates of a ‘senior citizen discount’ in US federal courts’ (2014) 4 Criminal Justice Studies 1, 20.

" adln A, NI SUINIINE YT Laul 1, (Fmindedi 10, dinfiuniIeyeywu 2564) 214-215.

® United Nations, Department of Economic and Social Affairs, Population Division, ‘World Population
Ageing 2019’ <https://bit.ly/391YnGd> accessed 22 February 2020.
’ OECD, ‘Elderly population (indicator)’ <https://data. oecd.org/pop/elderly-population.htm>
accessed 3 March 2020.

" Kelly Porcella, ‘The past coming back to haunt them: the prosecution and sentencing of once
deadly but now elderly criminals’ (2007) 1 St.John’s Law Review 369, 371.

"' CODE OF CRIMINAL PROCEDURE (Texas) Art. 39.025.DEPOSITIONS OF ELDERLY OR DISABLED
PERSONS.

@) In this article:

(2) "Elderly person" means a person 65 years of age or older.

"% Stacey Steele, ‘Elderly Offenders in Japan and the saiban’in seido (Lay Judge System): Reflections
Through a Visit to the Tokyo District Court’ (2015) 2 Japanese Studies 223, 223.

" Kelly Porcella (n 10) 371,
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' Peter C. Kratcoski and Edelbacher Maximilian, ‘Trends in the criminality and victimization of the
elderly’ (2016) 1 Federal Probation 58, 58.

* dinaumagfsssy (399350 2).

* nsufam sEgaeny, ‘addrgeengvesUs smalng a ufl 31 SuNAN 2562’ <http://www.dop.go.th/
th/know/ side/1/1/275> uduiile 1 quawus 2563,

T WHO. Report of the WHO Expert Committee. Disability prevention and rehabilitation. WHO Tech
Rep Ser 1981, 668, 1-39 &4ttty duna ge1mu, ‘quaminveniniinis’ (2530) 12 9W1aansaliavans 1001, 1002.
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# Vincent J. Aprile II, ‘Advocacy and the Age-Related Mental Health Issues of the Older Client’ (2020)
Criminal Justice <https://bit.ly/2ypaiFg> accessed 5 May 2020.
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" UNDP, ‘Indicators for Human Rights Based Approaches to Development in UNDP Programming: A
Users’ Guide.” <http://www.undp-aciac.org/publications/other/undp/hr/humanrights-indicators-06e.pdf>
accessed 11 February 2020.
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25 Dancig-Rosenberg, Hadar, and Netanel Dagan, ‘Retributarianism: A new individualization of
punishment’ (2019) 1 Criminal Law and Philosophy 129, 130.

* Ibid 130.
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(2) nsruaumslutumsiiansanefivesma

UszLnmansgau smaldd undryalFife fugdesmudednasidufgienglilasiawy usvszima
an¥goluIm Y1uns) 4241 Wis United States Code 1975 uSuldlunisiiarsanadfiudnasgaony

va &

lneuns 4241%° Ty afmdundnnmsiih duaedesdannislaegluszsuiianu1saazidilafisdnvasuazua

o

#" Clinton W. Terry Il and Pamela Entzel, “Police and Elders.” in Max B. Rothman and others (eds)
Elders, crime, and the criminal justice system: Myth, perceptions, and reality in the 21st century, (Springer
Publishing, 2004) 3-4.

% peter C. Kratcoski and Edelbacher Maximilian (n 14) 62.

# Peter C. Kratcoski and Edelbacher Maximilian (n 14) 62.

** United States Code Section 4241. Detemmination of mental competency to stand trial to undergo
postrelease proceedings

(@) Motion To Determine Competency of Defendant.—

At any time after the commencement of a prosecution for an offense and prior to the sentencing of
the defendant, or at any time after the commencement of probation or supervised release and prior to the
completion of the sentence, the defendant or the attorney for the Government may file a motion for a
hearing to determine the mental competency of the defendant. The court shall grant the motion, or shall
order such a hearing on its own motion, if there is reasonable cause to believe that the defendant may
presently be suffering from a mental disease or defect rendering him mentally incompetent to the extent
that he is unable to understand the nature and consequences of the proceedings against him or to assist

properly in his defense.
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YoanszuuRnsunfinsevivienumas ansoafiaglvinnu tiewdelunisedanls feg1sef United States v.
Graves” dnaveny 61 U \Julsaaenidonauss (stroke) vilianuauisalunismeumamlunszuiums
NATUNNTRY JANINK LAtu1ms1 4241 una United States Code 1975 unusuldlumsiiansanadiu
Fagluppfangt?

Tudosnrwanuisalunisiiiuaitu Yssinaansgew Sniluansgiunans (Federal Constitutional
Standard for Competency to Stand Trial) fithanuuléfusiasiidugeens Gaduussiiagruiifetuain
ARFI9E19 2 AR AB Dusky v. United States wag Drope v. Missouri”> f1viunden1ulnglald
mMsfiaNsanARfuyARaTimLaLNsIvNadauANses (an individual who lacks mental competency) nanafe
(1) SuavanusoAnee siwmmauadilatoifiasiduntsiuiunfvesauldviold uee (2) lurngdusiaed
auansnsnegaismefiarEnvmuneamuresmuieanandilastadivanavdeld® uenaningvunes
NS NUB Y1 VeI asguaa asille (California) Tayelfndnnsifeatumivanunsaves suae neusimg
fasanaivemendmatidfivinwlflu wies 1367°° Taeaglisiaeiifianuunnsemiada (mentally
incompetent) Whgnszuaumsiansanyiemssinduasiyy 1ilesanndasldanansadilanszuaumsiiansan

regy sl uaunsarie widenuneanuvesmulumssedants uazans 1368°° dmaasdeitdnasiiaiy

*' United States v. Graves, 98 F.3d 258, 261-262 (7th Cir.1996)

2 Dusky v. United States , 362 U.S. 402 (1960) (per curiam)

* Drope v. Missouri , 420 U.S. 162 (1975)

** Vincent J. Aprile Il (n 20).

** PENAL CODE - PEN (Califomia, US) PART 2. OF CRIMINAL PROCEDURE Section 1367

(@) A person shall not be tried or adjudged to punishment or have their probation, mandatory
supervision, postrelease community supervision, or parole revoked while that person is mentally
incompetent.

A defendant is mentally incompetent for purposes of this chapter if, as a result of a mental health disorder
or developmental disability, the defendant is unable to understand the nature of the criminal proceedings or
to assist counsel in the conduct of a defense in a rational manner.

(b) Section 1370 applies to a person who is charged with a felony or alleged to have violated the
terms of probation for a felony or mandatory supervision and is incompetent as a result of amental health
disorder. Section 1370.01 applies to a person who is charged with a misdemeanor or misdemeanors only, or a
violation of formal or informal probation for a misdemeanor, and the judge finds reason to believe that the
defendant has a mental health disorder, and may, as a result of the mental health disorder, be incompetent
to stand trial. Section 1370.1 applies to a person who is incompetent as a result of a developmental
disability and applies to a person who is incompetent as a result of a mental health disorder, but also has a
developmental disability. Section 1370.02 applies to a person alleged to have violated the terms of the
person’s postrelease community supervision or parole.

** PENAL CODE - PEN (Califomia, US) PART 2. OF CRIMINAL PROCEDURE Section 1368
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(a) If, during the pendency of an action and prior to judgment, or during revocation proceedings for a
violation of probation, mandatory supervision, postrelease community supervision, or parole, a doubt arises
in the mind of the judge as to the mental competence of the defendant, he or she shall state that doubt in
the record and inquire of the attorney for the defendant whether, in the opinion of the attorney, the
defendant is mentally competent. If the defendant is not represented by counsel, the court shall appoint
counsel. At the request of the defendant or his or her counsel or upon its own motion, the court shall recess
the proceedings for as long as may be reasonably necessary to permit counsel to confer with the defendant
and to form an opinion as to the mental competence of the defendant at that pointin time.

(b) If counsel informs the court that he or she believes the defendant is or may be mentally
incompetent, the court shall order that the question of the defendant’s mental competence is to be
determined in a hearing which is held pursuant to Sections 1368.1 and 1369.

If counsel informs the court that he or she believes the defendant is mentally competent, the court
may nevertheless order a hearing. Any hearing shall be held in the superior court.

*" Iinois Criminal Law and Procedure 1987 (ILlinois, US) 725 ILCS 5/104-10

Sec. 104-10. Presumption of Fitness; Fitness Standard.

A defendant is presumed to be fit to stand trial or to plead, and be sentenced. A defendantis unfit
if, because of his mental or physical condition, he is unable to understand the nature and purpose of the
proceedings against him or to assist in his defense.

*® UNITED STATES SENTENCING COMMISSION GUIDELINES MANUAL 2018

§5H1.1. Age (Policy Statement)

Age (including youth) may be relevant in determining whether a departure is warranted, if
considerations based on age, individually or in combination with other offender characteristics, are present to
an unusual degree and distinguish the case from the typical cases covered by the guidelines. Age may be a
reason to depart downward in a case in which the defendant is elderly and infirm and where a form of
punishment such as home confinement might be equally efficient as and less costly than incarceration.
Physical condition, which may be related to age, is addressed at § 5H1.4 (Physical Condition, Including Drug or
Alcohol Dependence or Abuse; Gambling Addiction).
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nind ume warmana SdaaidudaifaaseiiliiRnnwasndftuinssianuiefidulzeeg
uenanil fnsevie il ugigeongianmne uasmand s aldulnsiinaadiodsuiudiifionytiosnia
masnnduaslnugnszianaisidulgsonemnilneiimslasuuni®

nszvumslutunstfulneiu Usemaanisewsni nguuefiFeniy “First Step Act of 2018
(FsA) Toefinguane dsadum sandszansludeuslusneiidsnsdnunanu asuiousosvesdean® Taed
TUsunsuiinsedlvidunavissanusiin (The Bureau of Prisons: BOP) Tunsiwualvigjfiesdsiid engeen
oy 60 U LLazL*fJuQ’ﬁaﬁqﬁﬂw‘lﬂamsm?ismiwwﬁi’wqﬂLﬂuﬂwsﬁﬂﬁﬁqagﬁﬁﬂul,w muiityalAlsluuinn 603
(a) Usgnau United States Code (Title 34. CRIME CONTROL AND LAW ENFORCEMENT) 116151 60541

(Federal prisoner reentry initiative)*’

* CODE OF CRIMINAL PROCEDURE (Texas)

Art. 42A.561. MEDICAL RELEASE.

(@) If a defendant is convicted of a state jail felony and the sentence is executed, the judge
sentencing the defendant may release the defendant to a medical care facility or medical treatment program
if the Texas Correctional Office on Offenders with Medical or Mental Impairments:

(1) identifies the defendant as:
(A) being a person who is elderly or terminally ill or a person with a physical disability;

“ Anita N. Blowers and Jill K. Doerner, ‘Sentencing outcomes of the older prison population: an
exploration of the age leniency argument’ (2013) 1 Journal of Crime and Justice 3, 3.

" Morrow J. Weston, Vickovic G. Samuel, and Fradella F. Henry (n 6) 1.

““ Morrow J. Weston, Vickovic G. Samuel, and Fradella F. Henry (n 6) 4-5.

* Smith MS, Schriver JL, ‘Judges’ sentencing decisions with older offenders’ (2018) 2 Psychology,
Crime & Law 1, 1-3.

* The First Step Act of 2018: Oveniew, Congressional Research Service, 2019.

* Section 603 (a) of the FSA reauthorized and modified the pilot program conducted under the
Second Chance Act, 34 U.S.C. § 60541, as follows:
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(1) nsgvIuMsreutuRnsNARToIma

Uszinad Yudmuamsnse vinfiluanufisndnties (minor offenses) ssavaglithangnszuiums
givTmmeog® ludwvesmsiosrvesniineusemsiiu lussaiangruneFfasanmueign (Code
of Criminal Procedure) 117131 248" Anunssddsznauiindnaudenisazfesiiuifiarsanly
msvraemsWatld fe yrdndnuy 018 WaranmkIRGeNTaEnT A INER ANSIBLTITRINTNTEIN UWag
WAN3aig 9 Mendsmsnseyinanuiin wiinawdunsaansaldaafidslunisveaemsilesnsaifiiugiosm
2107y mneulsnemsanylulsemadiu foidgieeilomatiorlunsesihRnaldtosdlanSeuieuiue
g'uas

(2) nszvaumsludumsiiansanaivesena

SLuUssmaﬂgumai’éﬁmimmm 818y (Code of Criminal Procedure) 116151 37% amannsdl

Fuaglaldmneeny imasmuweanulvdiae Weduaedoguinni 70 Y fuagldaunsaliguvizenn ve

United States Code (Title 34. CRIME CONTROL AND LAW ENFORCEMENT) Section 60541
() Elderly and family reunffication for certain nonviolent offenders pilot program
(1) Program authorized
(B) Placement in home detention
In carrying out a pilot program as described in subparagraph (A), the Attorney General may

release some or all eligible elderly offenders and eligible terminally ill offenders from Bureau of Prisons
facilities to home detention, upon written request from either the Bureau of Prisons or an eligible elderly
offender or eligible terminally ill offender.

46

White paper on crime 2008 Part 7 The Circumstances and Attributes of Elderly Offenders and Their
*" Code of Criminal Procedure Article 248
Where prosecution is deemed unnecessary owing to the character, age, and environment of the
offender, the gravity of the offense, and the circumstances or situation after the offense, prosecution need
not be instituted.
* United Nations Asia and Far East Institute for the prevention of crime and the treatment of
offenders, ‘Criminal Justice in Japan 2019
edition’<https://www.unafei.or.jp/publications/pdf/CJSJ 2019/00CJSJ 2019 pdf> accessed
7 March 2020.
* Code of Criminal Procedure (Part | and Part Il) Article 37 The court may appoint defense counsel
ex-officio if there is no defense counsel for the accused when:
(i) the accused is a minor;
(i) the accused is over seventy years of age;

(iii) the accused is unable to hear or speak;


http://hakusyo1.moj.go.jp/en/57/nfm/n_57_2_7_2_2_2.html

'
=

NyasUudafnudanans U1 14 adui 3 Wiow nsngiau - Aueneu 2564 450

1ANUUNTDINTNALINAITANTBAIUANUITAUNNT B9 {NTEVIAIURATI8USY (serious offences) AU

Y
v

N UIUNATUNTBITLUUMA saiban’in FeszuUgnIUKas (Quasi-Jury system) é{’m%“uai’%aeﬁﬁu@gaawﬁu
mafiansanasinusnasgsenglfiosasniwndlé™ lusswinenisfinnsanafivesmaty wiinaudems
aunsalvirnutemdednasléthe uasUsvanangvungeig (Penal Code) 11091 39! daygfAndnnisns i
msnsevinAnaiiademn Inasinazlignasny uagmanszvhenu Relusasivdeuanuanansnas Lisulny
GIEN

t%

6. A sevinguueasUszinalunsaiuafoygey

9

1

NMsiUSeuLteung vae lglunm saiiuafey 1§gee1gvey seimaansgewsmuaz Ussinag U

9

wuh ludunoumsfisrsanefvesdssimaamsgeuiniuassemadiuil amnsucivioingusraséfindonds
fu ndmite msjaudluitun fnsevhamu el dudaeeny Tagldnsiumaiengdusidusmsmg Yssmadjud
nvanefilyenantnaussmslunsldnafiislunsvraemsiles fio Usvanangmungiasanmiueig
(Code of Criminal Procedure) 11957 248 fstumesuszneuniiniussmsazfosthanfiansanlumsvz as
msflesld mfeony uazwiinaudsmsanusaldnandalumserasmsiiesnsalfiludfiosmegeens
dvsunnpsmannanguue fudag Ussonaldludunisfisnsan e wuh sz maangeidn
agmiafamnunsaunaTantewarInl avesgnaiuaR Na1Ae UMY 4241 Uvis United States Code
1975 o Savdesiianndsleogluszsiu fianansnaziinlafsdnuazuasnaresnssuaiansaingeyhveny
uazanunsaflazlianuteivasl umssdedad snusuldlunsiia sanfusnsuaodudzgeony wazdunsgiu
A @19 (Federal Constitutional Standard for Competency to Stand Trial) Fuadedauldlv
fimsfinsaneftuyarafiauasisamsInunnses uUiuldfudnaenduggsens Faduussinguiiindy
2INAREI8E19 2 AR Ao Dusky v. United States uaz Drope v. Missouri uenainiuaiguadneside
(California) UayelAviannisifeaffuanuaunsavessiaenondmsfiansaneiviienievdsmaimaining uaz

v _a

uagdaduesd (linois) InguunedRvsanmimen dvuadedudvguresaussonmwneme Aifldnume
i

Tudszmadgu mndnaedienguinmii 70 Pridediasliianusaldduvdoymdeiimuiniehnduas
InazevzaANUEINITaUNNTDY wazmniasliiinwisany Tulssuiangmueisnasanaue1gyl (Code

of Criminal Procedure) 11951 37 2andnbimanmueanulidnas Fangvuiglussmagyuenvasly

(iv) there is the possibility that the accused is insane or has diminished capacity;

(V) it is deemed necessary for other reasons.

* Stacey Steele (n 11) 238.

>* Penal Code (Chapter VII Unpunishable Acts and Reduction or Remission of Punishment)
Article 39

(1) An act of insanity is not punishable.

(2) An act of diminished capacity shall lead to the punishment being reduced.
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