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Abstract

In Thailand today, knowledge and attitudes about gender and gender diversity is limited to
binary concepts despite recognition of differences and the presence of diverse sexual orientations,
leading the criminal justice system to continue to cause social inequality in terms of diversity, including
gender diversity. Gender mismatching of transgender people continues to represent human rights

violationsin the criminal justice system, starting with initial police interrogation sessions.

This article studies the problem of protecting transgender people in criminal procedural phases
of investigations involving a search of the accused under Section 85 paragraph one of the Thailand
Criminal Procedure Code (TCPC); examination of the accused or victim under Section 132 (1), paragraph
two of the TCPC; and interrogation of the victim in cases of sexual offense, under section 133, paragraph
four of the TCPC. The aim is to maintaina balance betweenthe publicinterest and rights of the accused
as basic principles of current criminal procedure. An international comparative legal study will be made
of relevant statutes in Australia and the United Kingdom to further analyze laws and formulate
guidelines for the treatment of transgender people during the investigation process appropriate for the

Thai context.
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" Susan D Cochran, Jack Drescher, and Eszter Kismadi, ‘Proposed declassification of disease categories
related to sexual orientation in the International Statistical Classification of Diseases and Related Health
Problems (ICD-11)." Bulletin of the World Health Organization, 92(9), p.672-679, <https:/
/doi.org/10.2471/BLT.14.135541> accessed 24 March 2021.
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® Transgender Europe, “Historic Decision at the United Nations: Human Rights Council Passes First-Ever
Resolution on Sexual Orientation and Gender Identity,” <https://tgeu.org/historic-un-human-rights-resolution-
covers-transgender-people; see also International Service of Human Rights> accessed 6 August 2020, ‘Historic
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" Transgender Europe, ‘About us’ in Jane Ryan, ‘“Transgender issues in the criminal justice system’
<https://www.lag.org.uk/article/202050/transgender-issues-in-the-criminal-justice-system> accessed 18
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373 Graduate Law Journal Volume 14 No. 3 July — September 2021

fegrsanniintuiwansliiuaiannmslunsduase@vdnguyaradiuinavemadvisuyvesuglsy
(European Court of Human Rights/ECHR) 1w A Identoba and Others v. Georgia @\ JupiiFnadnauin ns
WuUsEremuvissauureInguAnaeandIuAnat U elue1u The International Day Against Homophobia
and Transphobia (IDAHOT) @slusalddmsazlnudmeyaratiuimeamedes Auaz vinnsiiggnivdea ey
Tngidmhimsaiaasuaslilihuununguausenae nMsnseyidsnanviavedngy IDAHOT wagtd11ind
° & o i A v % 1 o I Y A a o a % P
539 Wumsnsgyhidle To 3 uae To 14 wiveydyaelsuihmedviuywesy MAnInwfinanesdu

LUURE NN VNNeNdnAey LesnnemalavenSuimuauansnindentauay ngRnTsumMaII ulagiiovy

i LY =

Tumsyuyuegsasuluiiansisas AdeilumsazdlisdormuvesnsuiuanlsuyvesssuvisengBdnae

3. ndnnmsruAse sAnsvasyaRatiuwAlunsuIuN weAs TS use v WluUs I ne

TudagdundnnisAunsesdnsvasyanatrumalunseulIun1se AsTsun1eegy vesUsenalng
Aty g walumsiruaiuay yuuesiiazeousuyanad wineliid watouniod uwemds
uiluvaiFeriulssmdlnedinaidonansanngnelulssmaiisdesiunsiuasesdvdvesyanadnu L
Tutuaoualulssmdlve il

3.1 A 2199 LA MIBBNTUUARRYIN INAN NS TT TTUYEWAST T 10u13NT Ine

UszmelnglaimssusemannsinudenUURmnzmauiandl inseunauienuiaInia ey wne
Foustdn o1, 2550 TagunUay e ALvasges sy nveanInsve Wnsfing1w 2550 11951 30 235AaY LadeyelR
1« madenuftil gl Dusssudeusralihinompeuuandsludesiuiiie Wend nw e vieinn
uln aznseyhills” Faddefinnsanantuiinamnsualvessgsrsuyauimvenandnsing wnsdngw 2550° av
wuhiri “ae” Tuiitrneamusim “enuvannuanemama” de Jaduldissmelngldlduumens
Aanudi “ma” Waseurquiseumanvaneynane Saduunmadeiunsu3uld ICCPR Tnsanenssums
aviduyweru (HRC)

wa

faxn SFeTIUAIANTIveIaNdnsive wnsny 2560 ladinmsUyaimannsiuidenyusien il

e 27 fiyelid “madenufifleeldifusssusoyaea lairdemmamuuandsludesduduin Wen
AT L9NF D7 ARG ANVNIMEVEAUAIN ATUEYBIYARA §IUEMAATYER VSRR ANALTEvNa
FNAUT NIANYIOUTH w‘%ammﬁmﬁumqmil,ﬁaqé’uhiﬁﬁ’miawﬁ@m"’al,mq%’gﬁiiméiw%am@Sulm WNILIYN
Il nuntiyaidsnanaziiuldimsufoanuenssiusioyaralso fomauisanuunnsisluid esiu

Aulin WovIR N1 A 918 ANUTANT ANNVINENSEAUNTN da1usveIuara Ia tuliedndunsiden

[ v 1 [

UfURseuaralaeUsIrnvaraduaums nMsnszvisinangenddnvaeilunsifonujiandanend naiy

ianana wazilunisidenufiRnlaidusssy

® Agugn s TU1EN1TIa T uiinan wisual ANUNELYR WATATIITIBIUNITUTEYN AN 13195505y,

LRSI TT S TUUYUINIT M M WN TN Y WNsANTIY 2550 (avidntyel 2550) 22-23.



NyasUadindnuifenans U9 14 atdull 3 wieu nIngiAu - fueeu 2564 374

3.2 N13ANATRITENTUARAYINWAMNLHUTNSUYBEYULWIYIA

WYL YwETULR T RATUT 4 (n.a. 2562 - 2565) levuaunuavsuy e s d1nFungu A
vianvanevnae’ TaeflinguszasAiioduaiuanuwiniiionnaneuay liidenufoimanduFowsing g ddu
wavBLyweruatiufsnanlafmuasluieingusy asdlunsduesesnguiiifianuman amangmainaann
msgnidenuftimnamelunszuiumsavauaeuau leslanizegisBsariiietosiumsasazifiamana

ofls wdvtuywesuatufsnanlifvuad slauo uug unisdiduunssmsdaaduanai eaauly
dernliianudnlanazeensulumsiidndnuainanauaznsufUiRseimaann 099 M3vdansanstusu
A MaHsLnIanIuNseinsasdadvBuyweruvesnguauvanuaemanend Hudu i sgua
AnsnulilinsufiRmuuas Seruldngmunuegnansansn

3.3 N13ANATIENSUARTIUWAMAUNTZUIUIT WA A MDY W UFB VAU

nqvgithe BRaTanmme fe nqyneiiimeisuiiAvendmtnemues Sgiiterenin
ANSEYRAMUNYVINER IR NY agreiliFend) UssinanguangTiasaneneiny asvddyves
UszuIangungTonans anauen 19z Na R M ITUNNENTEINAMURA  MIFUMUARDIYT NMTABUAIY
AR MINDIARDIYINIRANTANARDIYT MIANINARDIY WAL MSUIRUARDIEYT

AszUIUMIRsaneatuasuawlulszinalng  Tamuussiunavenamynaulunsad ua gy

¥
v

douamumMuUsTI ISR TaNANNIYT tnedunavedmtnauiiluglenaisaniidey fell

3.3.1 AsAUAMARIM

msauigaomn iguszasdlumssidumsiieysslosulumsduiued Teeidunsanai sau
PRBATINISNIBNIW MIT1aeY Videmsfiunaeiiade meile videmewn viemsermanmdala lumseusila
FuvunedlafurnuBusenanngiiesn e minaumugusiggndvly Alsunanazeusiyesniuazda
dsvaatienaluuneumdngwile

ognalsfina einsanmussanangungBfinsananuetn wes 851 medutudndesiiles

anm wazditoululunsdu nanfe Milwsassosrugsoomiunmmdsesdalidninauaevamimndy
<

wemdeTudiu Seazludfuiveumengrine Tnefmiunemdetuilladnisiuualiluddenuvesuszuia

Y Y

* NTUALATEIANSUALATNIN NTENTANYATITY, ‘UNUANSIYBEVULNRRTUT 4 (WA, 2562 - 2565) 109
<https:// asdd.mol.go.th/wp-content/uploads/sites/1 1/2020/11/l HUGNTU e VUL A-aUudi-a-w.e.-2562-
2565.pdf> duduiletudl 30 dmnau 2564.

0358 wnlvdnad, 'nszuiunisefsssuluszusudssndulng 100 U enansivinisaiuyana d1inauena
§3555UYRY 2 <http://www.constitutionalcourt.or.th/occ_web/ewt_dl_link.php?nid=1467 > Auduidle 20 waumeay
2564.

11 ad a
Ussmaﬂa‘mmmﬁwmsmmmmqn 4131 85.



375 Graduate Law Journal Volume 14 No. 3 July — September 2021

NOUUNEIBNATUIANUIYT FITNTUIANUNLIEUDIATI “LnAnge” munauIynsussdaminuany Jala

Tinnuvunglii uywdmer@elaefieilefilusfowduiug

3.3.2 N13ASAR MR H g

Ussanangusngdanansananuegitainsunlandnmsaiiduni1snsagfesmvis of de e a
Wiz Uy aRLaley Lﬁ'mﬁuﬂizmaﬂgwmﬁﬁﬁﬂ sanATNetyn (atuil 28) we. 2551 wes 8% Fald
faruslsiisuunal fiRlunsdasamiidems mnfdemeviediomnbumands Idalidmineds
Hundevdondgedudugrn Tnevdnmsuazimamalumsifisduundydasnaruduludelindgeldsunns
UfRmnzan'

mansiudunanssisiaideinievesomnviedidoms Susnadinanssnusiedvslusnenie
vougfeamvefideyne wilunsdivesyaradnuine Tnslawizypraduiwemdadlémudumssdmuasunas
dsrmesemevesnuesnnmeaiidafummneliduluneanwiomendgs ndulsllézumuduasesss
unsaifidemeviegiesnidummids Wesnnmumneveamnmidsiilinseuaguuensluiaynratdnam e
viesne uhlsimsfunsesdvisyprainuimadunaeidaveminaudmihilumsiansanhaglimdnsu
el adugsnidums

o v A ]

3.3.3 13 ouunadidenensaidunnuiiafes fume

¥

TumsaudnmfdemensauanuRaneiuwedssuianguuigdnasanenuongladmsuily

winmsALiunsnsRgfesvseldemenunse sty Run luiiadin s sanguin g BRI s AN
(a0l 28) w.a. 2551 LamhuualSlunins 97 Fetmualilunmsemundomendugnds nihnusevau

(9

azfonduinds Wosnnlunmsauuindiudideme Usseulumsasuandnadfigylunsaiuuinfmneu uaz

Y
v

oniinasieanindslavesiiBomedne vl lunsdififidemefiduyeratiumendsdngmnelildimuadunses
Tinsounguis Fsdsnadunasiiaveadmdnnuasuaiulunmsanuiinmdnauii

3.3.4 wyaUiRveswinewdmihiluns Aunse sdnsyaray e

Wi TUUQYLAM IR WA, 2547 v 5 Meneiteuazmssnwitglamuual g1 519019
Myadesienar UfTRmungrune seileuveamasymsu fnney S5uun3uasas e Us suueIil 3290 137

fnuelaglasendn Feansed1AyvedTTeIuTIaNaei 119 UT1ng 08l uUTvl 1A TUE TIURALATTEIU T VRS

2 g1i¥naus Tudineant, wieanu one’ Tunauiunsy adusvdadineanu w.e.2554' <https/
www.royin.go.th/wpcontent/uploads/2017/03/9%E0% B8% 84% E0%B8% B3% E0%B 9% 80% E0%B8%8 19%E0% B8 %
B5%EQ%B9%88 %E0% B8 %A2%EQ%B8%A 7 %E0% B8 %81 %E0%B8% B1 %E0% B8 %69A%E0 %8B 9%8 0%E0 %6B8 %9E%E
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'* Gender Recognition Act 2004 Section 9 (1).
" Amnesty International United Kingdom, 'What is the European Convention on Human Rights

<https://www.amnesty.org.uk/what-is-the-european-convention-on-human-rights> accessed 18 June 2020.
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** pudyanglsudvnednsunseyy U 8.
" Police and Criminal Evidence Act 1984 Section 54 (6), (7).
> The Home Office on behalf of The Controller of Her Majesty’s Stationery Office, 'Code of Practice
for the detention, treatment and questioning of persons by Police Officers' (August 2019)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/903473/

pace-code-c-2019.pdf> accessed 20 June 2020.
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?! Gender Recognition Act 2004 Section 22 (1).

# Alice Bloomfield Barrister at Law, 'Corbett v. Corbett (otherwise Ashley) [Judge in Probate, Divorce
and Admiralty Division, United Kingdom High court]' <http://www.uniset.ca/other/cs3/19702AER33.hml>
accessed 23 February 2021; See also Molecular & Cell Biology Department, University of California, The
Reproductive System' <http://mcb.berkeley.edu/courses/mcb135e/repro.html> accessed 23 March 2021.

# Zagria, 'A Gender Variance Who's Who' <https://zagria.blogspot.com/2009/01/estelle-asmodelle-
1964-dancer-activist.html#.YFWTOK82YUp> accessed 22 February 2021.
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* Search of transgender or intersex person in Norfolk Island Criminal Procedure Act 2007 Section 48.
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? Department of Police, Fire and Emergency Management, Tasmania Police Manual' <https://ww

w.police.tas.gov.au/TPM-RTI-18-December-2018.pdf> accessed 22 February 2021.
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