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ABSTRACT

This article examines the problems on the right to retrial, which is one of the important
safeguards for trial in the absence of the accused (Trial in absentia). The trial should be in principle
conducted in the presence of the accused. However, trials in absentia can be permitted under
very limited conditions. Trials in absentia are not per se incompatible with the right to a fair trial, provided
the following safeguards are in place: (1) the accused must have notice of the proceedings (2) the
accused must be legally represented in the proceedings and have effective assistance of counsel; and
(3) the accused should have the right to retrial or an ex novo trial in his or her presence. Because of this
problem, this article applies a comparative study to examine how the international law, the judgement
and the domestic law in other countries i.e. France, Germany and United States of America provide
the rules regarding a request for retrial in case of the trial in absentia. From the comparative study,
the article proposes individuals who were tried in absentia and who later appear before a court must,
in all cases, be able to obtain the right to retrial on the merits of the charges, both law and fact, within
times prescribed in Article 98 of the Thailand Criminal Code (TCC), unless the judgement is accepted.
If the court deems appropriate, it a further retrial may be ordered. However, the right to retrial does not

preclude the right to revision under the Resurrect Criminal Case for Reconsideration Act, B.E. 2526 (1983).
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? P.W. Ferguson, ‘Trial in Absence and Waiver of Human Rights’ (2002) 554 Criminal Law Review 564.

’ The International Bar Association, Report on the experts roundtable on trials in absentia in

international criminal justice, IBA International Criminal Court and International Criminal Law Programme,
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Non-Derogable Rights’ (2559) 2 13a13nguuny 1-7.
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YT 2563) 15.
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> Untes evailn, Fnduyverulunseuiun)seiossuniveq) (

® International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (ICCPR) art 14.3 (d).

"ICCPR art 14.3 (e).
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' Untles r3aiin (90550 5) 71-72.
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2 Untes raiin, ansuyverulunszuiunisefossun i) (Wessa 5) 79-84.
" Sejdovic v Italy App no 56581/00 (ECtHR, 1 Mar 2006).

' Ekbatani v Sweden App no 10563/83 (ECtHR, 26 May 1988).

" Sanader v Croatia App no 66408/12 (ECtHR, 12 Feb 2015).
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' Statute of The International Tribunal for the former Yugoslavia (ICTY Statute) article 26.

' Statute of The International Tribunal for Rwanda (ICTR Statute) article 25.

' The Special Court for Sierra Leone Rules of Procedures and Evidence (SCSL Rules of Procedures and
Evidence) rule 120.

" Rome Statute article 84.

# Extraordinary Chambers in the Courts Cambodia Internal Rules (ECCC Internal Rules) rule 112.
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?! Statute of the Special Tribunal for Lebanon (the Statute of the STL) article 22.

# U3531angvune3onNsanaNeIQy Ussinanssad 11ms 379-4.
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> Ekbatani v Sweden App no 10563/83 (ECtHR, 26 May 1988).

> Sanader v Croatia App no 66408/12 (ECtHR, 12 Feb 2015).
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