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ABSTRACT

The purpose of this article is to study legal problems related to the rescission of contract before
performance is due in Sections 387 to 389, Chapter IV, Title Il, Book Il of the Thailand Civil and
Commercial Code (TCCCQ), potentially applicable to all contractual obligations. The goal is to find which
provisions enable the creditor’s right to immediately terminate before performance is due when it
appears clearly and absolutely that the debtor is unwilling to perform obligations. Alternatively, before
the debtor’s performance is due, circumstances occur through debtor’s own fault that lead to clearly
and absolutely declaring inability to perform obligations when performance is due. However, according
to the current TCCC, the creditor’s right to terminate before performance is chiefly addressed in Book
Il as dependent on some contractual obligations. In addition, the creditor’s right to terminate before
performance is due related to debtor anticipated non-performance is mentioned in article 593, but
applicable only in cases of hire-of-work agreement. Therefore, this article will mainly focus on
comparative study of foreign legal systems to find which have developed principles related to the right
to terminate before performance is due in cases of anticipated debtor non-performance as potentially

applicable to all contractual obligations. By comparing such principles with Thai law, it may be
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considered whether Book Il of the current TCCC enables the creditor’s right to terminate before
performance is due. In addition, whether such rights cover all cases of anticipated non-performance can
be examined. Results were that in Sections 387 to 389, Chapter IV, Title Il, Book Il of the TCCC, only
Section 389 can potentially enable the creditor’s right to terminate immediately before performance is
due as applicable in case of impossibility, yet this provision covers cases of anticipated non-performance
while the debtor is still able to perform obligations. These findings suggest that Chapter IV, Title Il, Book
Il of the TCCC should be amended by adding the creditor’s right to terminate before performance is
due when circumstances clearly and absolutely reveal that the debtor will not able to perform
obligations when performance is due. Furthermore, even if circumstances have yet to clearly and
absolutely appear that the debtor will not able to perform obligations but the creditor has reasonable
belief that the debtor may not perform obligations when performance is due, the law should protect
the creditor’s right to receive reciprocal performance by granting the right to terminate before

performance is due.

Keywords

Anticipated, Termination of contract, Before performance is due.
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% Sir Basil Markesinis and Hannes Unberath, Angus Johnston, The German Law of Contract: A
Comparative Treatise (2" edn, Hart Publishing 2006) 400.

3" § 323 BGB. Withdrawal because performance not carried out or not carried out in accordance
with contract.

“(1) If the debtor in a mutual contract does not effect performance which is due, or does not
effect it in accordance with the contract, the creditor can withdraw from the contract, if he has
determined for the debtor an appropriate period for performance or subsequent fulfilment but without
result.

»

38 Sir Basil Markesinis and Hannes Unberath, Angus Johnston, (1399350 36) 401.
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*'§ 323 BGB.

(4) The creditor can withdraw even before performance becomes due, if it is obvious that the
prerequisites for withdrawal will occur.

%0 Sjir Basil Markesinis and Hannes Unberath, Angus Johnston, (99350 36) 431.

“figdna,

42 Hugh Beale and others, Cases, Materials and Text on Contract Law (39 edn, Hart Publishing
2019) 1027.

| fisdns 984.

% § 314 BGB. Termination of long term obligation relationships by notice on substantial ground.

“(1) Long-term obligation relationships can be terminated by any contracting party on a
substantial ground without observing a period of notice. A substantial ground is present if, taking into
consideration all the circumstances of the individual case and balancing the interests of both sides,
the continuation of the contractual relationship until the agreed termination or until the expiry of a

notice period cannot be expected of the party giving notice.
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*'§ 321 BGB. Objection of uncertainty.

(2) The person obliged to effect performance beforehand can determine an appropriate period
in which the other party must effect counter-performance simultaneously with performance or provide
security, according to his choice. After expiry of the period without result, the person obliged to effect
performance beforehand can withdraw from the contract. § 323 applies correspondingly.”.

% Sir Basil Markesinis and Hannes Unberath, Angus Johnston, (1349350 36) 324, 353.
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" Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of
Reference (DCFR) Outline Edition 2009 at 245. lll.-3:504: Termination for anticipated non-performance.

“ A creditor may terminate before performance of a contractual obligation is due if the debtor
has declared that there will be a non- performance of the obligation, or it is otherwise clear that there
will be such a non-performance, and if the non-performance would have been fundamental.”.

%8 Study Group on a European Civil Code and the Research Group on the Existing EC Private Law
(Acquis Group), Principles, Definitions and Model Rules of European Private Law: Draft Common Frame
of Reference (DCFR) Articles and Comments (Edited by Christian von Bar and others) 397.

© | figdna.
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