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ABSTRACT

This article studies problems with application and interpretation of unconditional constitutional
fundamental rights in enacting laws that restrict rights in the Thai legal system; whether states can
directly restrict such fundamental rights; and if legislation to limit such fundamental rights is
enacted, how much scope should legislatures have for discretion to limit fundamental rights. Data
was gathered by studying the historical and present concept of basic rights and conditions for
enacting laws restricting fundamental rights under the permanent constitution of Thailand, as well
as an international comparative legal examination of constitutions of foreign countries, court
judgment guidelines and relevant academic opinions. Results were that the unconditional
fundamental constitutional right to enact laws restricting rights is a form of direct restriction of
fundamental rights from constitutional provisions. Fundamental rights in this category are not
strictly guaranteed by the Constitution as impossible to restrict in any way. However, if a person or
state can claim the scope of exercising such fundamental rights to directly limit the fundamental
right in a specific matter, it may result in such restrictions on fundamental rights being carried out
more easily than other types of restrictions on fundamental rights for which the Constitution
stipulates conditions and empowers the legislature to enact laws limiting fundamental rights.
These findings suggest that legislation at the statutory level should be enacted before the state
can exercise limitation of unconditional fundamental constitutional rights in enacting laws
restricting rights. In addition, provisions of the Constitution of the Kingdom of Thailand, B.E. 2560
(2017) should be amended to clarify use and interpretation of methods for limiting unconditional
fundamental constitutional rights by enacting laws restricting rights and the scope of application of

conditions for enacting laws restricting such fundamental rights.
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