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ABSTRACT

The principle of non ultra petita (not beyond the pleadings) under Section 192 of the Thailand
Criminal Procedure Code (TCPC) restricts the scope of court consideration and judgment to safeguard
defendant rights. The court shall not consider facts unmentioned in the charge or request related sanctions
against defendants. The court shall dismiss each case where facts are found to differ from lawsuits. To control
and suppress crime and retain equality in judgement processes, exceptions to these principles are specified
in the second paragraph, starting that courts may sanction defendants if no material differences of fact are
found between trial findings and facts mentioned in lawsuits and defendants made no attempt to oppose
them. The second paragraph of Section 192 of the TCPC must be considered with the third paragraph, to
raise awareness of differentiating mere detail from material difference. Problems occur when courts cannot
to punish defendants because the offence is not as specified in the third paragraph, although facts found in
the trial are criminal element as in Supreme Court verdicts for cases No. 2624/2541, 4976/2556,831/2532
and 4/2530, respectively.

To resolve these discrepancies, research was done on material difference in England and Germany.
In England, the problem was settled by applying the exceptional principle of conviction on a lesser offence,
supporting imposition of a legal exception that enables courts to sanction defendants for particular offences
discovered during the trial when such facts are not seen as differing from those cited in the lawsuit. In
Germany, the issue was resolved by using geschichtlicher Vorgang (historical precedent) on incorrect
chronology or location of crimes committed, victim particulars, or other facts deriving from event sequence
descriptions in lawsuits not seen as material differences.

These findings suggest that the third paragraph of Section 192 of the TCPC should be amended by

applying the principle of event sequence descriptions in lawsuits, following German precedent. Thai courts
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should determine criteria for distinguishing material differences between facts found during trials and those
cited in lawsuits based on legal interest. Any facts subject to safeguarding under legal interest should not

be deemed material differences, resolving related problems.
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® Indictment Act 1915 Section 3
(1) Every indictment shall contain, and shall be sufficient if it contains, a statement of
the specific offence or offences with which the accused person is charged, together with such
particulars as may be necessary for giving reasonable information as to the nature of the charge.
" Indictment Act 1915, Rule 4
(1) A description of the offence charged in an indictment, or where more than one
offence is charged in an indictment, of each offence so charged, shall be set out in the indictment
in a separate paragraph called a count.
(2) A count of an indictment shall commence with a statement of the offence charged,
called the statement of offence.
(3) The statement of offence shall describe the offence shortly in ordinary language,
avoiding as far as possiblele the use of technical terms, and without necessarily stating all the
essential elemeuts of the offence, and if the offence charged is one created by statute, shall contain

a reference to the section of the statute creating the offence.
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80 yd¥mil LeFenau (F90390 3) 67.
8 The Criminal Law 1967 section 6 (2)
Trial of offences
(2) On an indictment for murder a person found not guilty of murder may be found
guilty—
(a) of manslaughter, or of causing grievous bodily harm with intent to do so; or
(b)of any offence of which he may be found guilty under an enactment specifically so
providing, or under section 4 (2) of this Act; or
(c) of an attempt to commit murder, or of an attempt to commit any other offence
of which he might be found guilty; but may not be found guilty of any offence not included above.
8 Yrusd Wnlana, ‘Ugyninnusuianisergilunisnszinlaslszuimveswnnd’ (nerinus
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Wun19naImded ininwungLae1919lifeana1ifanani1saeuaIu 11U German Code of Criminal
Procedure (Strafprozefordnung — StPO) 1110151 200%*
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3. §1UAURAA M4 German Code of Criminal Procedure 11A51 264 (1)°" Aaagia1sun

ANINITNAHIINGIUANUEAAIUAINDI909LINA kALFIUANURATUADIUTINGLUNIINITUY WA

8 ¥l Legenau (BsesIn 3) 35.
8 German Code of Criminal Procedure 116151 200
Content of bill of indictment
(1) The bill of indictment shall indicate the indicted accused, the offence with which
he is charged, the time and place of its commission, its statutory elements and the criminal
provisions which are to be applied (the charges). The evidence, the court before which the main
hearing is to be held and defence counsel shall also be indicated. If witnesses are designated, their
place of residence or whereabouts shall be indicated, whereby indication of the full address shall
not be required. In the cases under section 68 (1) sentence 2 and (2) sentence 1, indicating the name
of the witness shall be sufficient. If reference is made to a witness whose identity is not to be
revealed either in full or in part, this fact shall be indicated; the same shall apply accordingly to the
confidentiality of the witness’s place of residence or whereabouts.
(2) The bill of indictment shall also set out the relevant results of the investigations.
This may be dispensed with if the charges are preferred before a criminal court judge.
8 yashil wdenau (Bsessa 3) 70.
8 | figdna.
8" German Code of Criminal Procedure 110151 264 (1)
Subject matter of judement
(1) The subject of adjudication shall be the offence as specified in the bill of indictment

and as it presents itself in the light of the outcome of the hearing.
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fiarsumadtieantiiielilantadnasNazinssunisnegdadtutengvuiglug a1y German Code of
Criminal Procedure 119151 265%
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8 German Code of Criminal Procedure 110151 264 (2)

Subject matter of judgment

(2) The court shall not be bound by the evaluation of the offence which formed the
basis of the order opening the main proceedings.

% German Code of Criminal Procedure Section 265

Change in legal reference or facts

(1) The defendant may not be sentenced on the basis of a provision of criminal law
other than the one referred to in the charges admitted by the court without first having his attention
specifically drawn to the change in the legal reference and without having been afforded the
opportunity to defend himself.

(2) The same procedure shall be followed if

1. special circumstances which increase criminal liability or justify an order imposing
a measure, an additional penalty or an incidental legal consequence do not transpire until the
hearing,

2 .the court wishes to deviate from a provisional assessment of the factual or legal
situation which was submitted in the course of the hearing or

3. it is necessary to make reference to a new situation in order to be able to sufficiently
defend the defendant.

(3) The main hearing shall be suspended upon the defendant’s application if, alleging
insufficient preparation for defence, he contests newly discovered circumstances which admit the
application of a more severe criminal provision against the defendant than the one which is referred
to in the charges admitted by the court or which forms part of the circumstances indicated in
subsection (2) no. 1.

(4) Where, as a result of a change in circumstances, it appears reasonable to do so in
order to adequately prepare the charges or the defence, the court shall suspend the main hearing

upon an application or ex officio.
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