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ABSTRACT

This article studies problems with the need to incarcerate the accused, including
investigative process delays, and minimizing detention periods for the accused as well as
criminal cases management for imprisoned defendants pending trial to avoid unreasonable
delay before facing criminal proceedings. A comparative study was made of laws in foreign
countries: the United States of America (US), France, and the People's Republic of China.

Results were that all three nations employed the necessity of detention principle as a
temporary method and final measure. Necessity was defined as meaning that in proximity to
the event, sufficient evidence exists to demonstrate that the accused committed the crime.
The investigative system works with the prosecutor to request a detention warrant through
criminal investigations. This facilitates reducing detention (imprisonment) time and trial errors,
speeding procedures and fairly sanctioning the accused efficiently. Criminal case management
benefits from hastened court trial procedures. Originally, trials were arranged in order of
reception of charges so that until criminal cases were brought to trial, defendants had to be
imprisoned while other cases were considered.

These findings suggest that the Thailand Criminal Procedure Code should be amended
in terms of issuing a detention warrant based on the necessity of being at or close to the
commission of the crime, by having the investigating officer gather sufficient evidence to bring
the accused to trial and be sanctioned according to law. The prosecutor should play a
supervisory role from the beginning of the case in considering the necessity of another level of
detention before applying for court permission and participating in criminal investigations to
balance power appropriate for performing investigative officer work. In criminal trials, case
management in which the defendant is detained while being considered before other types of
cases should mandate that trials must be completed within two months in order to adhere to

principles of protecting rights and freedoms of the accused.

Keywords
Rights of the accused, Detention, Prosecutorial powers and duties, Criminal case

management, Defendant imprisoned pending trial
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1. UNU

Ufayayrainadnaiudnsuyweyu (Universal Declaration of Human Rights #58 UDHR)
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fsnanfundnundesdnduyvevuvemnau avduaziadnmidudaiidealdiumsundeaiioliuyud
anunsniifinegldesnaa winiley uaziidnia3? uenanivdnnfnisewinssumaindedninaidos
wazdnNSN19N151E9e A.A. 1966 (Interational Covenant on Civil and Political Rights %58 ICCPR)> @ 9
fildnudunsesyaraggnivvdemuauiludemmseian inasdosgniiiludimariedmingiay
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Suaumsrselasunslasedaly Slndedundniluinazdesmuauuanaiisenisiiarsanad lidans
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fimnwessoafnuigsrsuyguazngmneidulipenng: Wusss uerUnmnoainaie” 1ins,
28° wazan1 29° AldayAduasesaniveagifiomniedan i liaudaldvinisndu uasUszaa
NYUNNILTINTUIANBIYT AULIATT 134 255Aa1u TryelAdn “HreamTanslasunisasuaiudig
AUTIG sailes wanidusssu” %aaaﬂ%’uﬁ’wg‘jagmmﬂadﬁaaﬁ‘w%wwwu (UDHR) 70 11 uagudn
nRinsgrIUsEnaednsnailouasavavianisiles a.a. 1966 (ICCPR) 1o 9 uazde 14 (3) ()
Jagdunisanfiunszuiunisneunisiansanafoty1vesusemalng andunisiaentnau
aouauuazniinnudenisifinsuientuneusenainfuesiufinuia dunuisaiud ded
mansgianufiniatu fidemeldunfemndrontnanuaevaiu ninmuasuaiusuFesfomnduas
ponvIgFungieauiienuds uazsosuiunszurunisasumuaguanuiuliudntinnudonis
dowiinanudunsiunsiuanuiioguesniinnnnsnsadiuuiindnsnuasuaiudan Jusunssuiuns
wisailes vnneundngiudilidaniiivane o1aflddsliminnuasuaudiiunisaevanifiuiy
lngnszuunsaeumuansanudiomlunstlauRadninedinnegsguiundt 6 weu udlaits
10 U vdeuSuiiundt 500 U Waeiesieusy eafléunadetmarsadiin o fuld windomialdiiu
12 fu warsamfuianuadedliiiu 48 $u vienufinor fifisnalnusianegisgenaus 10 Vauly
sxiinwususenielifiny aaiistunadadmansadedia q fuld uindmisdodldiiiu 12 u uax
saufusianundaslaiiu 84 Yu wiusInginaeiiafidnasgnaudsneunisiaisanafieiguiuniy
npanefmuadung 2 fu wazrafnddfimnuiieatulssiuia msnudiiiungranefmuadu

lavinlinsguaunisiansanaaiveumenguuiaidsly wilidnagluioinduyanaiiaudeduae

2 Ufayeyrannadnn e dnsuywesy, ‘AVNESTY INTERNATIONAL THAILAND’ <https:/www.amnesty.or.th/> & vhuile 20
NUAUS 2566.

* pn1sEnIlsEmalImeansnalieaasdvimenisidles a.a. 1966 4 9.

¢ SgosTuynienveIndnslng wrsAnTIY 2560 A1 188 133N

® Sgossuynvienveandnsine wisAniy 2560 w1 28.

¢ SgouyniIveINdnslng wnsdns1y 2560 1R 29.

" pin1sEnIlsemalmeansnaieaasAimnenisidles a.a. 1966 4 9.
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winmaesdanyu Wunisaaneudiuisveanszuningnidiied nneldngvuie auiilugnging
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grihluvedfavdeismaviemeusznislaidunsueurhans. uusisemdnduiiveuse ngmne
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8 dnfimnwimaginil 4113/2552.

? wradey Isvun1ded, ‘Jymszuunisaevaiuniongiuaynisiesanotgraedlng’ <http//www. lawgrad.ru.ac.th/
AbstractsFile/6312019041/1662783044d1c7eb97116837268ca8460c958d15f8 abstract.pdf> %UﬁuLﬁa 7 W¥yU 2567.

10 3¢y Fonerd, ‘Andiaamlunszuiunisyisssn’ ludussersufvadin ana 2 afe 56, Yungiaudil 27 ngadnieu
2586, 134 $nsialu 1538 wwsgns, ‘unumwinanudenislunisduasesansiadanggnauddlaeiveudiengvune’
(venfinus GRmansumudin InIMeIaEsTIIAERS 2559)14.

" nawa waly, WanIsusa s we vl @aindait 3, dinfiamiTeyey v 2538) 36 1stialu A55len L‘IN‘lﬁﬁ;‘IAé, ‘UNun
wiinnudenshunmsAuasednsietamgnauddaelveumengving’ Gnendnus dRmansumitnda uningrdusssuaans
2559)14.
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2.1.1 Yfjeusyranadnfie@nSuyweyu (Universal Declaration of Human Rights %38
UDHR)

a '

Ufeyarainadniigdnsuyweyy Lﬁ@%ULﬁ@L‘ﬁUUiiﬁﬂi’]ubLUﬂ”liﬁ’muﬂLLaSF’jﬂJﬂim’a%%ﬂaﬂ
uyudifafudiidauazindegnasnvesnsianmyana Tdnvaziduanalioisleuliunfule
(universal and inalienable) IngUfjayayrainadimednsuyyevuiinisAunsetagratgusznis siuds
ansuinisAuasesdfealdlignaudadaenanis yamalaazgniunu dnds vielusina audunela
Lailet Gausngeglude 9 vemdnufyaanaindeaniuyvevu uazde 10 fesléfunisiansan
o1 fusssu ynaudendansluanuiaueniregradud lunislasunsiiansanadidusssuuas
Dameanmaidassuarliddedunsfinnsan nsfvundniuazmiiivemusasdenaimniseian
a9 denunudfuaainainmednsuyweyu 1??&Q’ﬁawm’%a{hLasjéfaﬂéf%’umsé’uﬁw@uﬁﬁau’hLﬂu
fuigrsauninazfigatléindugnssvhanuiiamungrnemaiivsnglude 11

2.1.2 ninszndeusEmadndleansnaliauazdnsnianiailied a.A. 1966 (interational
Covenant on Civil and Political Rights %38 ICCPR)

dufl 3 9o 9 vesausEyy I nRnsEIUsEIne IdhedvEnadiewmaraniviinisidies
A.fl. 1966 (ICCPR) nanaifeafuanivesiesmliin yanannauiiavsluadnmuas pruaonioves
$19M1e Ingazgniunuvsemunulagdunslaiils mngniunuseslasuudatansualun1sduny naenau
Fomiigniunulaewdu wdeuiwaludsmariui edesiuiiliiAnnsnsyiidiveuiudgniuny was
wWiolimaansnsansaaounisujiAvesidmiiiidedgnaiuauilusenitsnisgnasuaudaled »1
wenanil Huffnnwimaimuessunalnsdrunidlduansunumesmalunsivindiainm
yoatlaanyy wu ludfininwiaiainif 466/2541 Adadedn “winnsdulaiveudienguuneidy
wifnauaevauAlifisnafiazauguiignivseidesannsiuiliveufengrune uiedudfeq
valirnasannueddlusening@auaIunNUsEIan)nueIsHsIANeIY) 8181 87 107 wasly
Afiwnwmainiil 4294/2550'° Gefimnwdn “wandinauasumuiildverhndstemanieluivua
ilewusunanisauauiagie s mnuasuaIuuds winnuaesumudesdssigfomnll ”
Favunefsrnaszoonmnedaifiomnseniaovaulaliiues :nudnmsuazunfivinwimagin
vossemelneding1n msousiavielioydalininden Susniandudosdndy Aeadiandunumluns
Aunsesdvvesigniutazggnamunus valanstunuiifiveu magudsiifiveu Wiensujuanivey
shengrung’® FatiduFenindemeiiunumnsduasesdnsistegliligniunld nmsfiarsanadnieglu

12 Untes e¥aiv, Avduywerulunsruiunisedossunivery) @rinfiailnysu 2563) 17 - 20.

3 fiszdnd wedn, e ndndvuyvevu Bos Avduyvevuluvaneia’ tlenasivinisdruyana (Individual Study)
wangns “udndfsssuiiieyszendulng” udl 4 Inendeigessuyn antuigsssuyyfnu ddnnumasgsssuyn) 2- 3
<https://www.constitutionalcourt.or.th/occ_web/ewt_dl_ link.php?nid=8828> dududlotuil 7 wwneu 2567,

" @vFuuwyyu HUMAN RIGHTS <https://humanrights.mfa.go.th/th/humanrights/obligation/international-human-
rightsmec hanism/ICCPR.php> Fuduidlotud 7 Suneu 2566.

15 ffimnnwimaginid 4294/2550.

1 agin o4 UAT, NVIETINII50IA N8I (Ravindadi o, diiniuidsyeyuu 2561) 419.


https://www.constitutionalcourt.or.th/occ_web/ewt_dl_%20link.php?nid=8828
https://humanrights.mfa.go.th/th/humanrights/obligation/international-human-rightsmec%20hanism/ICCPR.php%3e%20สืบค้น
https://humanrights.mfa.go.th/th/humanrights/obligation/international-human-rightsmec%20hanism/ICCPR.php%3e%20สืบค้น
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nanduaumsuseldsunisdendly Tlvdedundninluirvgdosmuauyanalisenisiansanad!’
uazde 9 Feyaraazgniunmenudsnusinolalaly®
2.1.3 nunsgutusvatasmMsasrRddasnasnslinuauda (Fefmualaifer)
A.fA. 1990 (The Tokyo Rules of 1990)
lunsussyuadiviandseurmfdmenislesiuevyinssuwasnsuuisiegnsgyinaiuil

Y
1% o a

pdsfi 68 (a4 1990) dTuAsunasiunsgruduiingns unsnisvanidssnisemuguinszyheud

(United Nations Standard Minimum Rules) uazuslinlddasn “Yosnualaien” (The Tokyo Rules)!®
AnamsILtusresesinsanUszrridnfae wnsnishinuaui @efuualaie) e 1990
I¢5usesansuaziainmuesynraggnandsliluaad 2 Tnenandsmsdidunsnoufinnsanasiongnin
#1519 Sun1s eniieaudu q Miertestuaiiongn LﬁaﬁmizmLLé'aLﬁu’imﬁ@wﬁ’&hjﬁﬂmuﬁ%ﬁu
dmsumstesiudsauainervainssy viseifielidulumungmneuazansveande asildunaluns
Udessiiionn wadeslimsimnvdninasidililunisiionsanuseeiiiesmedamnzauaonados
fussuunguunsusias sy dnsuaianuiadndessunisenslduiasnslinuauiald® enanni
arvianidsdiliaudiludunounounisinsanafuarluduneuinmssudimaduisnsagevine Tae
Ardsennudndulunisaevaiu n1sfuasesdany wasdemedud1dy windndudesniuauda

ARoen fesnniumsegfiuyvesssuwaziasniudnarsvesnunduuyed wivdnmsiviengunasgu

TUABIRIANITANUTEWIRIIMIENIINIsIAUANAY (nglafied) aglilayatunisAuasesdnsuas
wamignautadundn wiflimuddgiamsmuauiviequtsyanalaglidniu Tnsquislddedlo
fvmduaumsuaziinguunglisinald mafinrwduduiasdespudagiouniasidumnsnisaavine
Snitadaimunliiifesmianslimaniossdnsdunnaasumiugniosmeussalunisgudanounis
fsanad leefdvSevssaliemavioosinsduifienne audetmuslniends 5 uaste 6

2.1.4 wénmsilan1sAunsasyarannAuiignautwizasnan a.A. 1988 (Body of Principles for
the Protection of All Persons under Any Form of Detention or Imprisonment of 1988)

wannsiiienisAuasesyanannauiignaudmiedian a.a. 1988 léfusedlaeiiuszyuadion
yialU Tnoudl 43/173 acfudl 9 Suaem a.e. 1988 (A, 2531) Fandnnisaduiasdedsignudanily
Tunsiisiiansadeudesednsle g AmuualilunfinsewineUssmeidednsanudunadoway
avsnamaidios nénmsatuildlisdiinnnuvesdin “dignauds” 1531 mneds yaealafmadign
$1imdasnin lagldlinsdiidunannnsdesdfimnuilvasinusuiilownainmsnseianuiinse
AN Ssdianumneieatuignaudsserinadiiuni (Untried prisoners) fiusnglusnmsgudush
yoamsuFdRsetnlny Inendnnsilemsduasesuaziusesdviuasiainmussyanatignaudaidedian
fvdnnaifeafunistuny auds wiediandt aznsgilfedrsiripiisaiidvual luundydfves
npvineuazlasyanagiinguanelisnnaniili? daiisunaduny auds vieaouaiu dedldeiung
fuldifesneldndninasivingmnetmue uavaninsonsaeuldlasesdnsmaniosdnsdu fams

7 dnfimanwmaginii 4294/2550.

18 pfnsendnUseinadisgdnsnaileawasAndvnenisidles de 9.

19 ¥l wauddudi, ‘wnsnsudnideanisauaugnseianuiianiudeimunlaies : nsiunldluussmealne’
Gvendnus Tmansuyinga ivninendegsnatuing 2544) 15.

2 Apdned Ane1iny, 1A Tonvator wasalyian dnslwysd, ¥ImsgIvedAn15aNUsrYIVIFIINIENTEUIUN 158FH5TTU
878y United Nations Standards on Criminal Justice (I’Nﬁmﬁlﬁauq}m 2548) 172.

2 poanesutuinvesesdnsaUszITR IR msmslimuut e muslaies) A 1990 90 5 - 6.

2 yénmaitensfursesyaraynauiignasiaiedinn aa. 1988 4o 2

2 yEnmsitonsunsesyaraynAuiignaudmiedian a.a. 1988 4o 9.
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Fnsfinguanerimuainy nseenmdsdindasnmussypealnefdlsidulunuinguszasdvainis
audssanan viefildduluifionstestunistaunenssuiunisgisssnrieliiednuanudasnds vio
anuduszdoueuosvosanmuiinudstuudragnssyhild® Weliddaudaudmanionsdnidy
wihfinumuniensiaaouruveufemamalunsauds mnmsaudadululagliveumengrung
fignepdsiiansiesvelsivdesslaglaidnd wagmndimevsuiu msmsailueiie Suyvesssy vio an
dndeaudusyud fgneaudsiiansiumioweliulunisufoindvoutiuld uasdofinisfionsan
arouaratigneauddlusznitimsdduafengisléunisiansanafodnssing sudsdiansioy
sunsimsanlidessaiansnlusnitnisinsanefidusie®

ndnnsiiensduesesyararnaufignasdaiiulddnauindetygilundnnisdendradulsy
auduasedluFesiotraduil msunu auduihldedsdianihiinguuneldligiunaliuazananse
nsziildlnsynaaiingrungldlisiualivindu uagnisnszsidananadosanunsonsiaaeulédis
anuwoussalunsiuny auds Tagesdnsdomaniena lneliansignautadefiuinwmannsaiose
sontinaussmniemalivnisliauinsaudeiudulilasveusengneviels wasvelidos
slngndumndunsnudsiifivoudengmine fainszuaunanig q aefeanssyi fearusng:
ileazannsalinnuduasesundgnaudsliegnasnd

2.1.5 EVBUALIEINTNVDIADIMINAUNI TS TTIYUIeT v InsINe WnsAns 1Y 2560

$EoTTHYALMITITeINdNsIng Wnsdns1Y 2560 11951 188 253AARY UyalAdn “Hfininen
waznaIn1sgeuiidaszlunisiasaniininwessanfnusgessuyayuaznguuelniulilnesingy
Husssu warUseanenfineis” sufumstyaisusesmnududassvesgainsgimihiiiesan
Finnwad Fadufunuvetesdnszumndnidinsfinrsanaiegisieanusing JDusssy waz
Usaanend Wesnaiorgndusiiifiinwndensyuiunsinnsanaifinsenusednduaziainnues
fiosmiingnunefoindufuiqnd? uenaniigsssuyguisnvoianinglve wisdnss 2560
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51 CRIMES AND CRIMINAL PROCEDURE § 3161(b).
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> CRIMES AND CRIMINAL PROCEDURE § 3161(b).

% CRIMES AND CRIMINAL PROCEDURE § 3162.
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€ CODE OF CRIMINAL PROCEDURE OF FRANCE Article 145-1.

61 CODE OF CRIMINAL PROCEDURE OF FRANCE Article 145-2.

2 CODE OF CRIMINAL PROCEDURE OF FRANCE, Article 397-3.

6% Criminal Procedure Law of the People’s Republic of China Article 81.

6 Criminal Procedure Law of the People’s Republic of China Article 89.

6 Criminal Procedure Law of the People’s Republic of China Article 90.
L

¢ Criminal Procedure Law of the People’s Republic of China Article 86.
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" CRIMES AND CRIMINAL PROCEDURE § 3161(b).

8 CODE OF CRIMINAL PROCEDURE OF FRANCE, Article 397-3.

" Criminal Procedure Law of the People's Republic of China Article 156.

8 Criminal Procedure Law of the People's Republic of China Article 172.
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8 CRIMES AND CRIMINAL PROCEDURE § 3161 (b).
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