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ABSTRACT

This article examines the issue of ‘The Defense of Subordinates Committed Torture due to
Superior Orders’. The act of torture frequently occurs within the criminal justice process. This
phenomenon is partly attributed to the belief that torturing the accused or defendant in a
criminal case is permissible, often framed as a good torture. Although government officials are
now aware that torture cannot be justified under any circumstances, incidents of torture continue
to persist. This is particularly evident among subordinates, especially police officers, who often
feel compelled to follow orders from their superiors. This creates a conflict between criminal
responsibility and disciplinary responsibility for police officers, resulting in a dilemma in which
subordinates may fear disciplinary repercussions more than criminal consequences. The Criminal
Code allows subordinates to assert the defense of superior orders to evade punishment, even
when those orders are illegal. This provision creates an loophole in which acts of torture can
occur, as subordinates may claim ignorance of the manifestly illegal orders to avoid criminal
liability as well, even they may not claim that as a defense.

In light of the aforementioned issue, this article will examine the background of the defense
of superior orders, alongside a comparative legal analysis. It will compare the provisions related
to such defenses to assess how they address cases of manifestly unlawful orders, as well as
investigate the comparative structure of criminal liability. The aim is to analyze the shortcomings
of the relevant provisions within Thai criminal law and to propose solutions to these problems.
This analysis will be a critical component in the effort to eliminate torture from the Thai criminal
justice system.

The study revealed that Thai criminal law needs revisions in two key areas. First, the
Criminal Code, Section 70, should be amended to address exclusion in cases of manifestly illegal
orders and the provision of orders to commit torture as manifestly unlawful orders. Second, the

aspects of disciplinary liability that remain unclear and problematic in practice.
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! Robert Cryer, Darryl Robinson, and Sergey Vasiliev, An Introduction to International Criminal Law and Procedure
(4th edn, Cambridge University Press 2019) 393.

2 ‘Thailand: Law on Torture, ‘Disappearance’ Delayed’ (HUMAN RIGHTS WATCH, 15 Febuary 2023)
<https://www.hrw.org/news/2023/02/15/thailand-law-torture-disappearance-delayed> duduile 4 fanA 2567.

® Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) art. 2.3 “An
order from a superior officer or a public authority may not be invoked as a justification of torture.”.

Rome Statute art. 33

“1. The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to an

order of a Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsibility
unless:

(@) The person was under a legal obligation to obey orders of the Government or the superior in question;
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u0$n (Nuremberg Principle) dadundnnisiiinainmisaniunifieayisundsn uazdgnianldidy
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“Forfiaasaiiiyanaldnszyiinisaeldmdmesiguanioftadudae ldamsasnifuauiuie
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(b) The person did not know that the order was unlawful; and

(c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly
untawful.”.

> Rome Statute art. 5 Crimes within the jurisdiction of the Court.

¢ Rome Statute art. 33.

" Tessa McKeown, ‘The Defence of Superior Orders in International Criminal Law: The Eichmann Trial and Kant’s
Philosophy’ (Victoria University of Wellington 2014) 3-5.

8 3175 yysen, ‘miﬂizﬁﬂmuﬁﬂﬁ"ﬂﬁlﬂ%ué’mﬂ{]wm&mmLﬁﬂwﬁﬂmu MINUTZLIANYMANERIRY) 1191 70 : AnwINTel
Hnsgvindinthides ey vielifinthiusdeiinthidesfoRma’ Gnendwus Shenansusndadin uningndosssuemand
2559) 35-36.

° Marcus Abrahamson, ‘The Defense of Superior Orders Article 33 of the ICC statute — a departure from customary
international law?’ (Graduate Thesis Master of Law Program Lund University 2018) 17-18.

10 figdne 20-21.

1 Undes asalin, Are5vigngrurgeIgrsenindszna (Asin1si1suazienarsusenaunisaeu auslfeans
UNAINYIZYFTITUAERNS, 2556) 193.

2 \fia8n9 195-196.

13 Principles of International Law Recognized in the Charter of the Nuremberg Tribunal and the in the Judgement
of the Tribunal Principle IV “The fact that a person acted pursuant to order of his Government or of a superior does not
relieve him from responsibility under international law, provided a moral choice was in fact possible to him.”.

1 Tessa McKeown (1599550 5) 5-6.
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CAT Article 2.3 “An order from a superior officer or a public authority may not be invoked
as a justification of torture.”

Rome Statute Article 33 “. . . shall not relieve that person of criminal responsibility

wva ¥ 17

nundnaRtienu aziulaindnisldanan “justification” wag “criminal responsibility” &4
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vnAmnuaNiisnys anunsnaguliin CAT wagsssuygngalsuivualitedinufdRnumadigus
Huwmenfuauiin®® senUssangraneoig 1ee 70 vesmefiduieamentiulnwsiny
Feilsziiudesfiansandn flatedutyuinsgsimaununuddsiliveusonguusegiadauds
anunsaendesediinanundummeniulneliviel

ofls filfsunuin CAT 9o 2.3 Fauvaluntuilnglasnsznsrsnisdedsena®® 1¥enaudn

220 %I’

“AdeangUeRulyyvseinnianis lWaiunsaentududedranfmanadinsunisnsuiuld ” g

AdgulainsumemauudaimnlansensunisieUseinadsddani “dadne” Tuvneioudyyderu
w21 B &

nsnsEuy Wnguanegldrmnwidanguin “justification” Favangds “Anuveumenguune ' Nl
Adeudiinivslunsneanuunnavedasadenusuramne g vesnguine g wiazU s e
Aatudu Ussaianguungondsuea wasndnnguuneogyilussuuaeudouaed (Common Law)

' Elies van Sliedregt, Individual Criminal Responsibility in International Law, (Oxford University Press, 2012) 287-
288.

' Marcus Abrahamson (993580 9) 26-27.

7 Rome Statute art. 33.

18 Undes fi3aiin, ArosuiengvuIgeI15enInUsame (Besia 11) 176.

9 g oydyadesunmansinukasmsUsEAviviensadnuilvaiie 1uyvesssu viefid 8dnaes (oudynvedums
N311471) <https://humanrights.mfa.go.th/upload/pdf/catt.pdf> dudule 29 NINNIAL 2567.

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment (CAT) art. 2.3 “An
order from a superior officer or a public authority may not be invoked as a justification of torture. ”.

2 yiszsedyaRteaiuuarUsuusun1smsinun 1es 12 aeuvine Wiesmdn «. . . liersthandadielinisnsgin
AnuBanumszssydRtdumsnssiiiveudengrune” wuiu Sewns 12 WuniseyTRnisan CAT art. 2.2 Fdlumeuiine
14m131 “. . . as a justification of torture.” WulReiuiu art. 2.3 Aounne.
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Usgneulumennureusieng g (justification) uazimseniiulng (excuse) lWudediuiulasaing
AuSURavIDIR eI sEIMASINgY viislusruuneNtauand Swuadu 3 dau léun (1) esddszney
ABuBN (Actus Reus) (2) asdUsznaunelu (3) desegdinluiliifesiiniusuiin (general defences)
Fermanuvaudiengung (ustification) wazwneniiulng (excuse) Wil

TurarilassaeanuuRaneegivesnguuiseigieesiuuisesnidu 3 dau? ldud (1)
ssfUsEnauMeuenuaresrUsznaunelu (2) mnufin (Rechtswidrickeit) JsUsznauluseesdusznau
lvvesnnuiiangmane uaznsliifiegvesteredizesnuveusmengmne (ustificatory defences)
wag (3) Audh (Schuld) Gsusgnaulufeesduszneuilivesanuniimi wienuds wagnislaid
ogvaammentiulne (excusatory defences) dslassairsmnusuinnsorgnvesinefuvadu 3 g
wui i (1) Mansgyhasussduszneumuiinguunedyd® (2) msnssvhlaifingranesniiunuia
(justification) waz (3) n1snsevilifinguuneeniulng (excuse)”’

Fremnil Feanusoagulein ull CAT 4 2.3 agldiF1in justification wFerureudEngaef
p uidlefiansanifisuiulasiaieeuuiinnisenguesngrneeigWieg Laysruuneutouas’
u&a #17 justification geufosmneauTmEugBNUlnYRe (excuse) e Hathu Fladsdutiym
FaldaunsafazendosiodinufiRnuddmestdutiymiiooniulneld Snis auznssunisdedu
NINTUUTDERUTERA (Committee against Torture) Alalranuiuluyiusafeniuil nsmsuu
mueydyaesunamsinus Wunmsnszyhiidesiulnodiana daulfiieglildesueinsdvou
s iulnmelilnense uwifldesuieliognsdmauin msisinenssu wiethdedu q fiavviarendnnis
viomansyyhiuandliifuindgadafiarhiduiued wazadlnudiinssshmsinudulsiamsodld wee
szifunsinsiedes 2.2 veseydmanofiunismsunu (Absolute prohibition)?

2 nUsznou Rome Statute art. 31.1 Grounds for excluding criminal responsibility “In addition to other grounds
for excluding criminal responsibility provided for in this Statute, a person shall not be criminally responsible if, at
the time of that person's conduct:”.

2 nilaa m3atin, ngwmz/m@mfgugd (Raindsdi 4, Teyeuwu 2566) 155.

2\ fiadns 154,

2 Agle ol uAs, ngm/wa?zymmﬁizw (Ruvindadt 6, Inyayru 2560) 128.

% Uniles eaiin, nguugeigidugs (Seessn 23)

277\ Ryshvas TouvaTan, AR UNENYYLIEDIY197A 1 (Famindait 10, NademmsuRs 2551) 86.

% Committee against Torture, ‘General Comment No 2’ (24 January 2008) CAT/C/GC/2 Il. Absolute prohibition 5.
“Article 2, paragraph 2, provides that the prohibition against torture is absolute and non-derogable. It emphasizes that
no exceptional circumstances whatsoever may be invoked by a State Party to justify acts of torture in any territory under
its jurisdiction. The Convention identifies as among such circumstances a state of war or threat thereof, internal political
instability or any other public emergency. This includes any threat of terrorist acts or violent crime as well as armed
conflict, international or non-international. The Committee is deeply concerned at and rejects absolutely any efforts by
States to justify torture and ill-treatment as a means to protect public safety or avert emergencies in these and all other
situations. Similarly, it rejects any religious or traditional justification that would violate this absolute prohibition. The
Committee considers that amnesties or other impediments which preclude or indicate unwillingness to provide prompt

and fair prosecution and punishment of perpetrators of torture or ill-treatment violate the principle of non-derogability.”
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mamaNadeiu fdeulafiuin nsdglitadutyunseymsnuaudddiliveusengne
o Usdudayy Limsihundumneniulneld egdlsia widlddeiutyaeglianunsaendesedln 4
dielaidossulnwld winsanlnwiudadululy wigdesmnzaufuauiousweinnufio® S
wangauvelnwiiy a1u13a s laanAinInwvesAadvsuyweuglsy (European Court of
Human Rights) AR GAFGEN v. GERMANY® Tae GAFGEN Butlassiormadniuyweruglsuinnisnsssi
SuaﬂﬁTmf\]ﬁﬂizﬁmsmmmﬁmﬂumiasL:ﬁmam%wwwu madvBuywevuglsUiiuiinsiaaunsas
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2 International Covenant on Civil and Political Rights (ICCPR) art. 4.

0 |CCPR art. 6.

g Ussanangusngang 11ns1 18 (1).

2 |CCPR art. 6.2

* Undles Alailn, Fnsuywevulunszuaunsedsssunieerg (ajaywu 2563) 239-240.

“e

UN Special Rapporteur on extrajudicial, summary or arbitrary executions, 2006 “‘most serious crimes’ are cases
where it can be shown that there was an intention to kill which resulted in the loss of life.”.

% CAT art. 2.

% CAT art. 2.1 “Each State Party shall take effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction.”.

% CAT art. 4.

3 Uszananguunedsiansanaueig 11es1 185 “drdaiiuinduasiilansyyinia nsnszviwesduaglidu
MWRAAR ARVINEIgANILIAR Tmmmangranedisialimsfesulneid Tmasniledlandvaseduagly..”.

8 CAT art. 4.2 “Each State Party shall make these offences punishable by appropriate penalties which take into
account their grave nature.”.

% European Court of Human Rights (22978/05) - Court (Fifth Section) - Decision - GAFGEN v. GERMANY.

© |fiadns para 124. “The Court does not overlook the fact that the Frankfurt am Main Regional Court, in
determining D.’s and E.’s sentences, took into consideration a number of mitigating circumstances (see paragraph 50
above). It accepts that the present application is not comparable to other cases concerning arbitrary and serious acts of

brutality by State agents which the latter then attempted to conceal, and in which the Court considered that the
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imposition of enforceable prison sentences would have been more appropriate (compare, for instance, Nikolova and
Velichkova, cited above, § 63, and Ali and Ayse Duran, cited above, §§ 67-72). Nevertheless, imposing almost token fines
of 60 and 90 daily payments of EUR 60 and EUR 120 respectively, and, furthermore, opting to suspend them, cannot be
considered an adequate response to a breach of Article 3, even seen in the context of the sentencing practice in the
respondent State. Such punishment, which is manifestly disproportionate to a breach of one of the core rights of the
Convention, does not have the necessary deterrent effect in order to prevent further violations of the prohibition of ill-
treatment in future difficult situations.”

4 Ysganguaneetg 1ns 70 “glanssrinusideadininey uiddsuarlivoudengmine difnseving
nihivieidelavgainiiiniiiidesufiinu fiulidesiulny uusasinddaudundddsvousmongnune .

2 | fyshivas Tauvatan (Bsos3n 27) 479,

® I0f Readiie, AreduIgYszaIang g1 77A 1 (fainadi 9, dn insusufnwnguunewiauRtufineant 2536)
753-754.

“ | fiadns.

% Alette Smeulers, ‘Why Serious International Crimes Might Not Seem ‘Manifestly Unlawful’ to Low-level
Perpetrator’ (2019) 17 Journal of International Criminal Justice 105 <https://academic.oup.com/
jicj/article/17/1/105/5374741> dufuile 7 furey 2565.
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7 \Ryshives Tauvatan (Bsos3n 27) 439,

% Carsten Stahn, A CRITICAL INTRODUCTION TO INTERNATIONAL CRIMINAL LAW (Cambridge University Press, 2019)
152.

© | fiadns.

0 Rome Statute art. 31 (1) (d) “The conduct which is alleged to constitute a crime within the jurisdiction of the
Court has been caused by duress resulting from a threat of imminent death or of continuing or imminent serious bodily
harm against that person or another person, and the person acts necessarily and reasonably to avoid this threat, provided
that the person does not intend to cause a greater harm than the one sought to be avoided. Such a threat may either
be:

() Made by other persons; or

(i) Constituted by other circumstances beyond that person’s control.”.
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1 Rome Statute art. 31.1 Grounds for excluding criminal responsibility “In addition to other grounds for
excluding criminal responsibility provided for in this Statute, a person shall not be criminally responsible if, at the
time of that person's conduct:”.

52 Robert Cryer, Darryl Robinson, and Sergey Vasiliev (140330 1) 390.

>® @ Rome Statute art 31 (1) ().

g Ussanangvisngang 11ns 67 193AY18.

%5 Robert Cryer, Darryl Robinson, and Sergey Vasiliev (1330330 1) 390-391.

56 Rome Statute art. 31 (1) (d) “The conduct which is alleged to constitute a crime within the jurisdiction of the
Court has been caused by duress resulting from a threat of imminent death or of continuing or imminent serious bodily
harm against that person or another person, . ..”

57 \Rusfives Yauvatan (1Bsessn 27) 438,

58 I0f Raadiie (Feossn 43) 735-736.

%9 CAT art. 2.2 “No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal

political instability or any other public emergency, may be invoked as a justification of torture.”.
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€0 JCCPR art. 7 “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific experimentation.”
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57 CAT art. 2.2 “No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal
political instability or any other public emergency, may be invoked as a justification of torture.”.

68 CAT art. 2.3 “An order from a superior officer or a public authority may not be invoked as a justification

of torture.”.
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