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ABSTRACT

A counterclaim is an option for a respondent or a host state to claim rights, either to assert
damages or to begin any international investment disputes. International investment tribunals’
jurisdiction to decide counterclaims is expressly guaranteed in Article 4 6 of the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States of 1965 (ICSID
Convention), requiring that 1) a counterclaim shall be within the scope of the consent of the disputing
parties; and 2) a counterclaim shall directly connect to the subject matter of the dispute.

This research reveals that 1) for the conditions of disputing parties’ consent, if the disputing
parties expressly agree that the tribunal has jurisdiction to decide counterclaims or disputes related
to an investment, the counterclaims are within the scope of the consent of the disputing parties. But
if the consent of the disputing parties limits the tribunal's jurisdiction to decide only disputes based
on investment treaty obligations or claims by investors, the counterclaims are not within the consent
of the disputing parties; 2) for the conditions of a direct connection to the subject matter of the
dispute, if the counterclaims have factual connection and legal connection to the principal claims,
the tribunals tend to decide that the counterclaims directly connect to the subject matter of the
disputes. Anyway, the conditions of disputing parties’ consent and the conditions of a direct
connection are key obstacles to international investment tribunals’ jurisdiction to decide
counterclaims.

Thus, this article suggests approaches for drafting or amending investment treaties, for
determining clear consent of the disputing parties in other relating documents, for accepting consent
of the disputing parties where a clear statement is not manifest, for filing appropriate counterclaims,
for searching for direct connection to the subject matter of the dispute through the content of the

claims, and for the possibility of filing counterclaims of Thailand in international investment disputes.
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Tudo 46 wiseydnyyrirdenisssiudefininmisnisamuseninefsiuausAvesigdu a.a. 1965
(Convention on the Settlement of Investment Disputes between States and Nationals of Other States
of 1965 %38 ICSID Convention) §3919mdnin Vuuddamazanasiuliduusenisdu mndinsfoswoitn
wlnsdanu ayglananisfestviadedonesiifendeneufudnuviodedonioussfmansd
Lﬁméfuimamqmﬂmivﬁﬂﬁmaaﬁﬁaﬁwm mndeidenfoavantusgnelunsiuavesqudseninesssna
ilensse futefinmnnsasmu ( IG]EJG]@VLUﬁ]usuaﬂa’nmﬂuﬂiuﬂ’a’mﬂiuL‘VlﬁL‘WE]ﬂ”liiuﬂlJSUE]WW’W]ﬂ’l’ianuIﬂEJ
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Bonfesudamuda 46 uvia ICSID Convention daviundninasinisfinnsandiunadnadaiioniowudsdign
inldusuldtuanzeuglanainisnisnisasulaeiily azdy msAnumdninasilute 46 us ICSID
Convention Fudusglesiseninlalusiuaduedeiionioudmonmseyglanainismansamu
Tunmsu el Mnnsfnudndnveseareylagainsmenisamuluefaiidiuamudy Jeulunis
finsansiunatuedooniowudsdogietu 2 Uszms suldun Beulvarubusenvesdfinm wazitouls
aufeadedlemseivansyddyuosiefinm

1) TududoulvaruBusonvesgiini ddlasunfudannubusenvesginmiulnnglidiuly 2
&nway fio arwduseuliiyndedendesfifendestunmsamuamnsngmiidugnsuiuniseuglanains
(AruBusouagente) wazanuBusoulionsidosisgnidsmualivhiufiansnsognihdudnssuauns
oyglagainis (Anudugensnauay)® funnfengilungasdenud Weunngauduseuegiaining

HMumwduiusvesgarailudofinivmisnisasmussninaseme Tasdusnnasumnuduiudseninainamuididyna
vos3gnile ({09) uazdgiTunisamudnignis (gnes).

2 fragn1angnmein1seusy1lnnain1s g UNCITRAL Arbitration Rules art 21 (3) ..., the respondent may make a
counterclaim or rely on a claim for the purpose of a set-off provided that the arbitral tribunal has jurisdiction over it.”.

® Convention on the Settlement of Investment Disputes between States and Nationals of Other States of 1965
(ICSID Convention) art 46 “Except as the parties otherwise agree, the Tribunal shall, if requested by a party, determine any
incidental or additional claims or counterclaims arising directly out of the subject-matter of the dispute provided that they
are within the scope of the consent of the parties and are otherwise within the jurisdiction of the Centre.”.

4 (’%E]EJ'N%'@UVI@ Agreement on encouragement and reciprocal protection of investments between the Kingdom of
the Netherlands and the Czech and Slovak Federal Republic (Netherlands-Slovakia) (adopted 29 April 1991, entered into
force 1 October 1992) art 8; Agreement between Australia and the Islamic Republic of Pakistan on the Promotion and
Protection of Investments (Australia-Pakistan) (adopted 7 February 1998, entered into force 14 October 1998) art 13.

5 mudusenlilaniziiefisgniadnunly anunsaduundenidu 2 sUuuy fe sUnuufidrdaaniznisazfindoun
ausdyan éﬁaﬂ'wﬁawa Agreement between the Government of the Hellenic Republic and the Government of Romania on
the Promotion and Reciprocal Protection of Investments (Greece-Romania) (adopted 23 May 1997, entered into force 11
June 1998) art 9; LLa::g‘tJLLUUﬁ%’;ﬁsmﬁﬁwuﬂHLm%ﬂ ﬁ’JEJ‘EJ'N%IEJUMﬂ“ Treaty Between the Government of the United States of
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2) Tudrudeuluanuiertednensaivansyddnresdeinim neiludeisondewdedosundos
usiowansoandnivdengumnouardoifivnsiifeadesiuitesiiFonios avduuds auzoyglagainisis
Igneneudumanuiededaensaiuanszddgredeiiondewd wdeanudeulosseninadadondos
wardaidundosudaniadengmneuazdofienieiiumngludeiioniemazdeFonouss Taverasuunls
Hu fidveeseurouylanamsngunisiildanuddyiunmsdumanudenlosewiedoiiondouay
founfowudmnisdaiivniuazdengneliundn® uasiivinvesaareunlanansdnngunisiives
Juitsadeisuniesuardeiiondeudalinnudonlosmadoriioas Alsanesinlidersondeudaiining
Aendeddaensetuansydrdguesdofiny’

Fremmil mafnyfesnatuedeiioniouderurouylanaimnenisanussineUsyne
FafeudnfusemnudilalureuiunsunatnadeSonioudmasnmzeyglanainismenisasu Snvis
msfnwdssnunainateiioniosudnsndudmtieliidmsnmtmansfunauddsoansuyyey
wazdunndouluuiunnguanenisasmussninasema® wazeziduussloniBedesgsunisamulunns
wisuanuneuielinisdudounfeududueisdodiofinmmisnisayuszninaseinaiings
Usravsnm lneidenluunenutl fifounyldesueimudesiuresilonuduasdoFontouds (hiod
2) $runatnadeoniosudmwesaareyglagainslasialy Ghiefl 3) Srnatadedonioudanield
40 46 w1 ICSID Convention (Fadefl 4) uavunasuasdolausuuliuddugaring (Fdei 5)

America and the Government of the Republic of Estonia for the Encouragement and Reciprocal Protection of Investment
(United States of America-Romania) (adopted 19 April 1994, entered into force 16 February 1997) art VI.

6 f;haEhﬂﬂﬁﬁﬁmm@u&lamaﬁmﬂﬁwa Saluka Investments B.V. (Netherlands) v. Czech Republic, UNCITRAL, Decision
on Jurisdiction over the Czech Republic’s Counterclaim on 7 May 2004, paras 37-39; Inmaris Perestroika Sailing Maritime
Services GmbH and Others v. Ukraine, ICSID Case No. ARB/08/8, Award (March 1, 2012) para 432; Urbaser S.A. and Consorcio
de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic, ICSID Case No. ARB/07/26, Award (December 8,
2016) paras 1143-1150.

7 fhogennniimubuseNetaay 9 Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Award (December 7,
2011) paras 859-877; Veestey Group Limited v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/06/4, Award (April 15,
2016) paras 332-333.

8 ﬁ"m&hﬂﬂﬁ@ Anglo American v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/14/1, Award (January 18,
2019) para 529; Rusoro Mining Limited v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/12/5, Award (August 22,
2016) para 628.

° fednead Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan, ICSID Case No. ARB/12/1,
Decision on Jurisdiction and Liability (November 10, 2017) paras 1413-1415; Urbaser S.A. and Consorcio de Aguas Bilbao
Bizkaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic ({48330 6) para 1151.

1% Eric De Brabandere, ‘Human Rights Counterclaims in Investment Treaty Arbitration’ (2017) 50(2) Revue Belge de
Droit International/Belgian Review of International Law 591; James Harrison, ‘Environmental Counterclaims in Investor-State
Arbitration’ (2016) 17(3) Journal of World Investment & Trade 479.
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1 Stephan W. Schill and others, Schreuer’s Commentary on the ICSID Convention: A Commentary on the
Convention on the Settlement of Investment Disputes between States and Nationals of Other States (3rd edn, Cambridge
University Press 2022) 1038-1039.

2 y550ude Yyt ‘vdninluesngumaneisiansananuunsiundndviuywey’ (enuduyana véngnsiasssuile
Uszw15ulng Inendesgossuyny masysssuyn 2559) 1-2.

13 psaws BseTand, ngranenil vanyhly (Erineusunungrmneuiauitadineany 2563) 247-248.

4 Sean D. Murphy, ‘Counter-claims at the International Court of Justice’ in Andreas Zimmerman and Christian J
Tams (eds) The Statute of the International Court of Justice — A commentary (3rd edn Oxford University Press 2017) 5.

1 gusznau UseaianguungdsnansanmnuLmie 11ns 177.

16 o Iwlsa1l Mynw, AeFurenguuneTFiersanmuns 2 1 dva 1 35A9rsana sy lumatudy @aviedsd 2,
dineusufnwnguaneurauAtadineant 2546); Rules of Court (1978) art 80; UNCITRAL Arbitration Rules art 21 (3).
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2.2 Wasudslumaszniteuszne

defnwrfsmnuinldvesieuduieiisuidsaiuanuiiluvesioisondeududs Faiain
Fududiosndnauumddaduluussiuidhefleudwesmassninassmaduddudaly ieymislug
aradladsfinnsansunatateiionieudesaareyglananismenisamu Tgludruvesmaadin
yRssIusEHIeUseme Wefinrsandsanuludetsduil 40(4) wisdetsfuresrmaaingfisssusening
Uszine fioenauaiailude 32 WIS TTUYRAIRANNYRcITNSEUINIUSEINA (Statute of the Permanent
Court of International Justice) il msvhailfmsuiflesiumnesudsnmaauedoifiaaiddaiiio
fuilosudadulusimelunsiunama’’ azdu Ssumngdfimnuesmasingfisssuszinassmaly
AR Factory at Chorzéw (1927) §ifladeinmdninasinusingmuanuludetedudl 40 fiszyldr “dfloauds
dosegneldiamsrunavesena” Liesnesensfinnsanwasunamietiosudsvesma usiinrmdudud
mavzdssrumIflosndsiinnudenloafuilesfiddaiansanegsie  lunadesndaldinisuiuuge
ngunaseiinsomsuamileiesuds Tnsudluanaludetedunl 40 1Budetedudl 63 uasifindosdnls
“Howdaiudouisatednense (directly connected) fiuiSaaiiiinsilosed (subject of the application)”™
Fsusngenfinnuiluad Diversion of Water from the Meuse (1937) iivdninausilvsiunu$uld uagls
o517 Wledeariieassidasnandnanauileudududeionssilifeniutudoiassamnuilosidiga
firnsan Sehlileaudslifsatedasnssiuiledans snadslifiunsamiedlesudaiu®

sounludinvesmagfsssusenitaszma usanauludetedud 63 wietifuvesmaadn
gRsTIusENIUsEmAlagnaunealilimagissIuseninUsema Fladifininwivesmagfisssusening
Usenaluad Asylum (1950) Fsldfimsfinnsanisoiiantinufiouasilewdsiiduienfssunseygyn
Tiafowuieaty nsdivilifouduiodeddnonsetuiloadimdsinnsaneg” doulul a.e. 1978 143
nsusuusuiladededuvesmagisssusyninassima anmidnludedsdud 63 Sagniunussylilu
Totadui 80 urstetaduvesmagfssusenitasena (Rules of Court 1978) dagdnfinanafanisdum
arideulsssyminsilesoddanduarilosudsfigniunenmdulfuuavasuandssduiimdsfinsannane
uduanseddgresiotani? wagdwanemfininwiluad Oil Platforms (2003) iaduinflesudsiiniu
RetedlngnsstuaseddyuosdoinmidedefiomdsdiguuinisBoniewiendeansFoniesiiusng

7 Rules of Court (1922) art 40 “... Counter-case shall contain: ... (4) conclusions based on the facts stated; these
conclusions may include counterclaim, in so far as latter come within the jurisdiction of the Court ...”.

'8 Case Concerning the Factory at Chorzéw (Germany v. Poland) (Merits) [1927] PClJ Rep para 5.

' Rules of Court (1936) art 63 “When proceedings have been instituted by means of an application a counter-
claim may be presents in the submission of the Counter-Memorial, provided that such counter-claim is directly connected
with the subject of the application and that it comes within the jurisdiction of the Court. ...”.

2 United Nation, Summaries of Judgments, Advisory Opinions and Orders of the Permanent Court of International
Justice’ (United Nations Publication, 2012) 387.

2 Asylum Case (Colombia v. Peru) (Judgment) [1950] ICJ Rep paras 280-281.

22 Rules of Court (1978) art 80.
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3. 31unvvIndaiunioudivannzaynlnnainislaenaly

idenseyglanainisiduisnsszfudefinmildsuaudenlaionzegadduuiunngvanenis
awmuszhalssma® azduudimsfinunideenatoiadesondoudwesanzeugylanainislneilley
Huduteiaduadumiudlaisiunatviadedenowud dutiunvesanraygnlanainismisnisasmu
viesrunatndeiioniowudmude 46 uvia ICSID Convention 14ty Insusni3uifniinisudeFenses
uslupmzoyglanamssewihsUssmadnngliiiudaudeng a.a. 1987 Tuai South African Republic v.
La Compagnie Franco-Belge du Chemin de Fer du Nord @¢l§119uuan1an1sfisnsangiuiatvinde
3unfeuddn auzouglanainisasdisunatviadeisenfeudidedioasyddyuestounioudsd
aufedosiudedoniosasfoahtu wimndadenfesuduiudassiinnniindaiioniesiidas
firnsaney nsdidewinlinnrayglanainisunnannsiunatviateionieuss® nawoulud aa
1903 Ifusngdduavasemzeuglaganameldemznssnsmadniln-nuges datdefemed
ateiFoniowudiliesnaiauled uifeFendowudilignimundudundsvessunafiansandualy
oghasutn uinniufinuanivdsusswinginniiusonlinuzouglagainmaisinatedeones
ués douissmeriliinuzounlanansisiunatnateisenieududi® leaniesmiuavesnus
ouglananslutisusniidunyamneddyididuihsuafinsandedonioudaiuFesiidsnsmin
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% Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of America) (Judgment) [2003] ICJ Rep
para 105; auUsznou Case Concerning Armed Activities on the Territory of the Congo (Congo v. Uganda) (Judgment) [2005] ICJ
Rep paras 271-273.

% Gus Van Harten, Investment Treaty Arbitration and Public Law (Oxford University Press 2007) 3-6; L@17%8 dralsail,
ﬂ’]@ﬁ‘U’]Zlfiﬁ7/ill’]ﬂ?7@38?5ﬁ755&’\7U‘Z/QWW’]WW’]\?ﬁSf]ﬁ)Zﬁ]Uﬁ’]i@Uﬁ/?Zﬁ?ﬁ?ﬂ?ﬂ?i (‘Wll‘Wﬂ‘NVI 4, ’JEUQJS(JLI 2566) 303-305; wadsuns Juns
374, Wﬂﬂ?’V‘lJﬁ?U‘i/@\mﬂVil/?f]ﬂ755\7WZ.!?’&"V??7\71/53&Wﬂléﬂ&’f}75“77L1JZJﬂ75?‘7\7WU73W77\7U75L74ﬂ (WNWﬂﬁQ‘W 1, Iﬂiﬁﬂ’ﬁﬁ’]ﬁ’]LLauLaﬂﬁ’]ﬁ
Usgnaunsaeu AndRmans Nn1ine1desTTuAans 2562) 17-18.

2 Bradley Larschan and Guive Mirfendereski, ‘The Status of Counterclaim in International Law, with Particular
Reference to International Arbitration Involving a Private Party and a Foreign State’ (1986) 15(1) Denver Journal of
International Law and Policy 11, 19.

% Mixed Claims Commission Mexico - Venezuela (Del Rio Case) (1903) Reports of International Arbitral Awards
Volume X 697.
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ALEAANTaI3EN$D95 M L-anTgawEM (ran-United States Claims Tribunal %30 IUSCT) fiads
Fulud a.a. 1981 uardufayg uisssunadserddlnsuazarssassussrsulnsyssrmuiead Seide
N135523U70138n309581I195TUIRENIT RSN ILALS§UIAA1515U55BAa1BNI U (Declaration of the
Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of Claims
by the Government of the United States of America and the Government of the Islamic Republic of
Iran #i3ei3enlaegoin Claim Settlement Declaration) simuasuiavesaazeyyilanainislilude 2
Faiflamudn auzeyg lagainisidedsd wifiotszasdlunistviadedonfositmatsvesnund
anfgeuinideUszimmdniiu uazdaiienfowiavansvesaurAdviuseUssmaanigoini naonay
ussmdeiiendesudaduifnandyaratufentu gansanfoadu viefgdestumansaieatuiy
aszddyiuilosesnuni?’ dawalinazgainisdoifoniesduiu-anizewinitmdninaeifiusnglu
Claim Settlement Declaration 1ufuldifunisfinnsansunaduedeiionioudvomy

lumA Owens-Corning Fiberglass Corp. v. Iran (1983) AfEAAINIURLIENTRIBNIU-ANTFBLITN
fosuresiunatnadoiiondosudiwesmiliin mndeduniosldGoniownlasedaniidonsomudyn,
miLismi'eNLLENGUENmLaaﬂmaﬂmﬁaawﬁmmmmmmmmuﬂu ‘m‘a‘mﬂﬁuaLiaﬂﬁaﬂwmmﬂmmmim%
madenfosudmasinaeiifesdedeiiumumnmanity nits mndoidondosdrsavsmugansauiidudey
Usenoulumedygyvarsatu ldirdesuniendsasondaniaudygratuineiiunield wivinaiads
ganssudenfefuiutaifoniosesfosdouilitaioniosusaduognielfiunsiuinvosams
ounylana s wenaniidduedl ITL 83-81-FT Tuaf iran v. United States (2004) \$euiutndlestuna
Jr1adoiFonfesuduilognivsedliodredaudslu Claim Settlement Declaration soudsnaliin1stunde
BSendowdudusununsininvesnuzeygilanains®

nanlagasu AugnaIn1staisenIasdviu-anszesnilvanuddyiunsunitteseniouds
fuiieadostudoisondesiiogseniisnisiionsa 1lesa1narulu Claim Settlement Declaration 161
ﬁmumlﬁwmwumﬂmmmmiéfaaﬁﬂﬁqﬁqLﬁaﬂmsﬁummmLs?j'au‘[,msmdwﬁaﬁaﬂ%fmu,awfiaL%ﬂﬂ%faﬂLLé’a
agiu Ardrnavesnnznansteiieniesduiiu-ansgeuwinmasviouliifiuinmsfinnsandinatnnde

LiﬁmiaaLLEJmmmmmemm%amﬂumaaﬂwmaﬂmmi”waummmwmmaLiaﬂiaquml’;asmmuw

2" Declaration of the Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of
Claims by the Government of the United States of America and the Government of the Islamic Republic of Iran art 2 “An
international arbitral tribunal (the Iran-United States Claims Tribunal) is hereby established for the purpose of deciding claims
of nationals of the United States against Iran and claims of nationals of Iran against the United States, and any counterclaim
which arises out of the same contract, transaction or occurrence that constitute the subject matter of that national’s claim,

%8 Owens-Corning Fiberglass Corp. v. Government of Iran, IUSCT Case No. ITL 18-113-2, Interlocutory Award (May
13, 1983) 4-5.

% The Islamic Republic of Iran v. United States of America, IUSCT Case No. ITL 83-B1-FT, Award (September 9,
2004) para 134-135.
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3.2 dasunoudslunnzayylnnainisnigld UNCITRAL Arbitration Rules

A AU LANAINTIINETANNATINITEUYILAREINT SYDIAMENTINIBNITNYMUIENITAITEN TN
Ussinausisanysz i (UNCITRAL Arbitration Rules) LﬂwﬁﬂuﬂmuaumﬂmmmsﬁLﬂﬂ%ﬁﬁ]ﬁ&l%‘mﬂu
Jsziuiidiesunafiansanduiadeiientesndsoguosads visll 1fesninaiungunmseid 21(3) uss
UNCITRAL Arbitration Rules fiviunl Iumiaumﬂmmumaa%aLi&Jﬂﬁawidu?&Jvnmmwaauu N
auzoyylanaIn1snuItuaiiimgsuanns fgndesiiansiudesundeudmiedesondecddl
fnqusrasdifieverinnavaund nesesegneldoulusunadumesaurounlanainis® daasveuls
W31 UNCITRAL Arbitration Rules 1Ua%aslfa1nisadudeisonesudadignisfionsuivesnmy
ounylanams uilifenafisusedinnzeyglagansiidwiatnatoiionioudilaenss lwntuaim
Tud'a 46 uvis ICSID Convention aztuudrnisAnundninusiiianzeygyilagainisnisld UNCITRAL
Arbitration Rules iul#3fadesunadviateiFonfesudiveanu Jserhuiusuiisuiunisitade
S1unatuedoidnieudinuda 46 uiks ICSID Convention wasaniraunlanansneldaudn 16

Tugasduanissud 21 1dUsngadvrnluail Saluka v. Czech Republic (2004) §ea e
ounlnaImaneld UNCITRAL Arbitration Rules fasifadesiunatnadedonsomudmomudundauen
Tnsanzouglagainisluadinauumnsitadei sunadvedeseniewusmesnmreuglanainis
feoguuiteuls 2 4o Ao 1) ludrudoulvidisaudusonvosdiinm Weausdyyinisamuninid
semieTveandnsusesuansiazassnsgin it uuelinuzouglagainisisatniadedinm
Faaneszwinedgnaieviluasinamuvessgniasndienis Safetuiunsamuvesinamu® vl
vouAsIIITIATesenrauglanaIMIninseuauisaundosds mndeidenfesudsduiendes
funguanevidedyyinisamuiidifuauaunisamu gesilideifonieutiogansldanudusonves
ginniusngluausdyanmaamu wagvilfinazeyglanainisisiunatvindeFoniends® 2) ludw
Foulvivheanuideslsssnindeiionfosuasdotonfouds mndoifendosudsfinrufsriuiaued
Lienautsusnesnaniuldfudeoniefiegsenitemsfiansan nanfe ffuiidawianssmiunied
uasiswsAsEnSIan iy elinsdunsesninsasuiieaiu deuvilidedendeandsiianuisates
Foulesrudodundos uirnreuglaganslusdindunuinteifenieudsdrsfdvsomungmnemeluss
F5umsaau Tldavsmuauddyanmsamuienitudeioniesiiegszninamsiionsan Iuilidesenies
wiiliflesmnudenlsamstaiiaataiudeFonies udldfinnudeuleswmenguuneiuteFonies vilnue
ounlananslafisinatnateiieniemdduineian®

wuvnensiTsasunatindeienioudsanad Saluka v. Czech Republic (2004) Idgninan
Usul#luddunavesanzeygylagainisnield UNCITRAL Arbitration Rules Snvianeamiy iy fidualu
AR Paushok v. Mongolia (2011) #gEusuismsitadedunatandaiseniowdsihudeulvanubusey

%0 UNCITRAL Arbitration Rules art 21(3) “... the respondent may make a counterclaim or rely on a claim for the
purpose of a set-off provided that the arbitral tribunal has jurisdiction over it”.

! Agreement on encouragement and reciprocal protection of investments between the Kingdom of the
Netherlands and the Czech and Slovak Federal Republic (Netherlands-Czech) (adopted 10 July 1990, entered into force 26
October 1992) art 8.

*2 Saluka Investments B.V. (Netherlands) v. Czech Republic (1448559 6) para 39.

3 | fieda paras 79-80.
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wazoulvanudenlosszuintedeSundesuasdoisoniouds uazldlimanaindoisonsosudeiisndedns
munguaneneluigfiunisamuseslsiegansldsunainatadenioudmesmuzoygylanains e
minazeyglanainisiuidadeteiFonfesudedednsdanimungmunenisludy doudunsdiinme
ouglanainisdnludniesndisiunavesmanisluigdiunisamu® uasiiunluad Al-warrag v.
Indonesia (2014) 7iguuwuanian1siarsanluad Saluka v. Czech Republic (2004) wufuwarldaene
m’mﬁwa‘ummmmEuaamm@'ﬁwmﬁlﬁﬁﬁmLﬁmé’aaﬁﬂuauﬁﬁagmmiamu uienneTINedeni
Usngluienansdu wu demnasmisanmnessuinsinasmunas Sgiiunisamu® egelsfa Wsingdd
Yevesnnzoylanansaeld UNCITRAL Arbitration Rules fnanlaluad Aven v. Costa Rica (2018)
fiosuieiulideionieaudeazdrsiaansisondesmungmnoaesluvesigiiunsamu ninde ausdymn
msasuldtmusliansSenfesmudeiondosudaiududumimoiusnsdlmuausdygnisamudeg
nsdldeulifingualafinnzougylanainisarlifisiunstvateiFondoudsiidunsasfinfusnsdany
ausdnyIn1samu® avtuuds SsenananliideFentesddredninungmneniglusdsunmsamu f
mﬁ]ﬁmmL%'aaﬂmvmﬂgmmaﬁ’usﬁaL%'EJﬂ%’aﬂ‘ﬁ'é’wﬁw%mmau%ﬁzyiy’lmsamulﬁmiuﬁ’u MINTDITHNTDIUES
ﬁ?uﬁ]umﬁazLﬁ@ﬁmmﬂjau%é@gmmsamﬂunmLﬁmﬁu

namlaeagy MnussmdiTaTeseuzayylanainanield UNCITRAL Arbitration Rules find1a
Ludreduuansliiiuinaaugouglanainislimuddgdunsinnsanindeienseudwetegelinig
fugenvesgfinniiusingluauddyyinisasurdedennasdussninednamuuazsgiiunsamu
fuuaveunsatInvesaayglanainslietrudutn uarliinuddysunsiumidedondos
wiaidoiiaaTauazdengumnedidenlestudotondosfiogsenirenisfiansmn fudu rnudninwusinng
firnsansiunatnadoidoniosudeiu fesmidmdninusiesnnubusevosgfininuazarundenles
serineteiseniodnastosuniowte ludnwaeinedanunaninaeiniute 46 us ICSID Convention

4. 31u1YVntasenTaandaniglide 46 wiie ICSID Convention

49 46 U3 ICSID Convention lévuansaus watvataiFeniosudwosnuz oy lanainis
meldguds WanreygnlagaimagenisiunatviateiFonieuds mnanreygilanainiswuingiunad
vadeFunieudsdesagneluveunudusonvesdiinm ierteslnenssiuassdfguostofinm uas
ognelflunsiunavesgudaaade 25 wis ICSID Convention®” frewgiitselfAnussiiudigmiinge
SrunanedeiFendosudinndduinvosenreyglanaimsmeldgude 2 Ussns T Ussiduingae
s1unatriadedonowudsasamroynlanainisnisldguds auaruBusenesfiniy wazUssiiudn

o W ¥

AuAUNEITedlngasstvasEdAUnsdeinn s eaudeaNlasssnindelssndeslazdolsunionds

% Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftesaz Company v. Government of Mongolia,
UNCITRAL, Award on Jurisdiction and Liability on 28 April 2011, paras 694.

* Hesham Talaat M. Al-Warrag v. Republic of Indonesia, UNCITRAL, Final Award on 15 December 2014, para 664.

36 David Aven et Al. v. Republic of Costa Rica, UNCITRAL, Final Award on 18 September 2018, Case No. UNCT/15/3
paras 733-735.

*" Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on counterclaims (February
7,2017) para 62.
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4.1 $runadurndaieniowubimuaruBusanvosgiivam

510 ICSID Convention fﬁ’mumiﬁmm@uaamm@:ﬁwmﬁwu1‘1/1?1’1é’zyﬁiamiﬁmumﬁuaummé’mw%
YIATDITHNTDINEIVDIAULOUYIIANAINIT WATLANINUATALIUINFBIAUNIAIUBULDUTBIGANINAIN
wnansatiuln® demni euzouyTanainisisdondumenubusouveagi wimanausdyymsasu
fefidovnidhesiunafinsandnatefinmildtmuanseusunadundefinmussnnzeyyilanainis
mensasuliedadutn® TnevhluudmnuBusenvesginilufounindesuiafnsantvadefinm
tfu Usznavlufearudusen 3 d1u fun arwduseudedssiunatviadefimmuasnmzeyyilanainms
AruBusoutuAg LT IAvesRr ey TARATNTS warAuBuseLsMualTaVSiuTaEuntes uimnw
@uaamamjﬁwmﬁﬁqwaasm@'wiaﬁuauLﬁumé’mw?}mm%aSaﬂ%amé’aﬁ?u fio AnuBugeufMLASILITYA
vosnzeuglanans suenasuundu anuBuserlinazeuglanansisimnatnadefnimieaiu
NIAINU LLasmmﬁuaaﬂﬁﬂmaymﬂmammiﬁé’mwﬁﬁumLawwzsﬁaﬂwmﬁ%’gmﬁﬁmum

4.1.1 arudusenlfanuzayglagamsisiunatviatefinmieafunisamu

auBuseuzluvuiidadesliyndefinniiAsadesiunsamuegnsldsiunatviavesams
ouglanain1s® fewmil mndeFendowdaiunsiauetefinmiiiisitestunisamudeyinlians
suglanansisiunatnadeisondeudsdaiodostunsamudu lihandudeSuniowusddsdns
muiusnIfiluauddyginsamu® wisdaunsewmudygyinisamuiniu® Imaﬂﬂﬂgﬁw%mﬂﬁuammz
au@gﬂmmmaﬁﬁugmauLsumé’mw%smmmumm@wamawjﬁwmﬁmdn luAd Inmaris v. Ukraine
(2012) BATaTe Lﬁ'a%’aumﬁé’a&Jé’mwﬂmim%ﬁum%ﬁwmluau%ﬁigfywmsamuﬂimgmm@usau
vosginmiitmuslvinuzeygylanaimstisiunatvadodonfesiiioadestumsamu® Wumglianue
ouglagainisiisrunadurndeifonfousa® wazaf Tethyan Copper v. Pakistan (2017) #3fiadelu
viusufefuuayidadusioludy uiifeiFondeudearlilidsdninuausdyyinsamulagnss uwiile

%8 Georges R. Delaume, ‘ICSID Arbitration in Practice’ (1984) 2(1) International Tax & Business Lawyer 58, 60.

% Mosche Hirsch, The Arbitration Mechanism of the International Centre for the Settlement of Investment
Disputes (Kluwer Academic Publishers 1993) 50.

a0 ﬁua&hﬁ%’aum@ Agreement on encouragement and reciprocal protection of investments between the Kingdom of
the Netherlands and the Czech and Slovak Federal Republic (Netherlands-Slovakia) (adopted 29 April 1991, entered into
force 1 October 1992) art 8.

1 Stephan W. Schill and others (%4833 11) 1030.

2 fotnend 9 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, Award (11 September
2007) para 261; Metal-Tech LTD. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award (October 4, 2013) para 378; ¢
Useneu SGS Sociéte Genérale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, Decision of the
Tribunal on Objections to Jurisdiction (January 29, 2004) paras 130-135.

* Treaty between the Federal Republic of Germany and Ukraine on the Promotion and Mutual Protection of
Capital Investments (Germany-Ukraine) (adopted 15 February 1993, entered into force 29 June 1996) art 11 “Disputes
concerning investment between one of the Contracting Parties and a national or a company of the other Contracting Parties

”

% Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine (\49530 6) para 432.
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ArwBugeuvesginviisstmualinazeyglagainisiisuatuedeiioniesdaietunisamu aos
suglanainisdendisnnatvndaiienionuds asulafideienfoudsfuiedostunisamu® s
wumamstinvesearayalagainsnisldguss daenndesiuminavesnmzeyglanainsnield
UNCITRAL Arbitration Rules fafinanaluniounth

oalsfin anrayglanainismeldauds viseuzndufiuihanubusesludnuasdlifiomerh
Tl unativindeoniouds wu d3ualuaf Gavazzi v. Romania (2015) ideunirdesuiafiansan
Frrpdofinmiuiosmualidnamudeshsfeuiniuiifansiuteonies uarlddinudilad
nanfaderienieuds nsdifsdemalitoifonsosdeiiduiunlnosgisunsamuiudeionieaiiduidun
Tngliaenadestunnudusouvesgfimmiusngluauddyanisasmu aureygilanainisiasieann
Srunatnateisendecnds® Sadsngdtuinlund Karkey v. Pakistan (2017) Tiadtluwiuesdeaiu®

definsanisfendiaziiournubusouvesgfinmlfinnreuglanamsiswainadadenias
Fafadeatunsasmutu wwduldndunsmuundosseduniadelidofinmiamars fiiieatunis
awugmintgnmsinnsanvesnazeyglanainis tnevdnudmnndeSendoudadubesifedosiunig
awu FeiFenfesudeiugoniosegneldmuBuseuvesdinmuazdwmalinuroyglagainisiiswad
vndaiFontouds viesuBusedlimndeimimieitunsamuegmeldsunatnaiilbionaiuussiui
fodunfesudinzagmelisminavesnazeyglanainiaansly Wewmnanreunlanainsuiseus
duheuliigunatundedunsends anulaiildusmngdesmiinaniadesoniesusegnasutavied
msdrdalidisstnamu ({Fee) tedeaiiuiiannsadudedonsowddld egnalsid fiouiuiinig
fundesmegniivhiwielianrouglaganmsaunsatissdeiwmiiefunisamuitomelog
Liwvwenindudadenewiedaiondowds viedeiiuniowatnamuniedetoniowesigiiunis
awmu aziu aruBusonsliuuaumsgninuliruzoyglaganisfisnatviedeSen Soauds mnde
Bonfesudaiuduesiiiertostunisamu

4.1.2 pudusanlinnzaugilanainisiisinadvinemsdeinmiisgnddmun

ArwBusesasdinvdnsuuvunildiunngludounidrssnafinnsanduedefnmidnuue
LﬂuﬂwsﬁwﬁmﬁﬁaﬁwmﬁmmmLéi’hqjmiﬂm‘smgz‘?mmammxaymﬂmmmi IalsuniAuBugelinuy
sunlanansiisnatvindefinimanzisgniadunnieaubusonogauay TnonuBuseuiguini

v

finfidanvazidunsszylinanzdefinmauiusnsdluausdyginisamu® viossymeaziBoadafinimg

agneldouatvnvesnnroyylnnaInIseesdaau”

Y

% Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan (V49550 9) para 1419-1420.

% Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25 Decision on Jurisdiction, Admissibility
and Liability (April 21, 2015) para 154.

7 Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan (99350 9) para 1012-1016.

8 fhegdoun 9 Agreement between the Government of the Republic of Croatia and the Government of Canada
for the Promotion and Protection of Investments (Croatia-Canada) (adopted 3 February 1997, entered into force 30 January
2001) art 7.

* feg19touy 9 Treaty between the United States of America and the Republic of Ecuador concerning the
Encouragement and Reciprocal Protection of Investment (United States of America-Ecuador) (adopted 27 August 1993,
entered into force 11 May 1997) art 6.
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%0 Agreement between the Government of the Hellenic Republic and the Government of Romania on the
promotion and reciprocal protection of investments (Greece-Romania) (adopted 23 May 1997, entered into force 11 June
1998) art 9 “Disputes between an investor of a Contracting Party and the other Contracting Party concerning an obligation of
the latter under this agreement in relation to an investment of the former ...”.

51 Spyridon Roussalis v. Romania (149350 7) paras 871-876.

52 Vestey Group Limited v. Bolivarian Republic of Venezuela (48550 7) para 333.

5% Anglo American PLC v. Bolivarian Republic of Venezuela (148330 8) paras 527-528.

5% Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5 Decision on jurisdiction (June 2, 2010)
paras 60.

55 | fiadns.

5 |98 para 61.
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firsaesnnzoyylanamnelfauda Sasiilieureyglanainisiiswitedeifonieudsnin
Aailude 46 Ui ICSID Convention mumdnaugugeslngyseny

4.2 anudeulesszuinstaFonfauazdaitoniouds

veninfleannsfumirdedenieudsognielinuBusesasimimvielaiiu 4o 46 wis ICSID
Convention fsasfuualsinazeyglanainisneldguds desfinnsaninderiensoudsiinnuiieades
launsaiuaszd1Agueatainan (“counterclaims arising directly out of the subject-matter of the
dispute”) evizoli® lngunfnainuz oy tanainsinesuiginansedfyvesteinim Ae daisunies
manguane (legal claim) muivsingegludeiieniesdegseninanisionsan sureliAn “Uszifiufinam

5" Antoine Goetz & Others and S.A. Affinage des Metaux v. Republic of Burundi, 1ICSID Case No. ARB/01/2 Award
(June 21, 2012) para 278.

% | {9819 280-281.

% Spyridon Roussalis v. Romania, ICSID Case No. ARB/06/1, Declaration of W. Michael Reisman (November 28,
2011).

80 |CSID Convention art 46.
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MINYMINY” 589I13gA210°" Gausin ICSID Convention aglalldlomanuvaneues “Usziiufinivmig
ngmane” 1daude® udluefnfiiusangzoygilagainisnieldguds limersuesursdnuazves
“Usziufivnmnmanguune” 15udu deiFendesigndudungnisionsan dslasrefisansisonsosmny
nnuane (legal rights) vinlilsingdelaudanianguuie (legal arguments) waztunisisundesliinig
Bamungmne (legal remedies)” Sudwalvinnuzongnlanainisdesfiansaniteifoniegniuing
N3NNI maqmwuaLiaﬂiawﬂai‘wmm‘divLmu‘wwmmaﬂgwma fagiuazieindudeFondoaiilaild
$rvavslanvoununguune lalagneldsiunatnvesauroygylagains
TunsfiTsarinageyglanainiseefisnatnadedeniesudmioli augoyglagainisdes
SuRnnsanideidondewduiuldniousaiiudefinnmangrneviedinssrsdnsaunguunelaeveu
wield mnnuirtedendeudiliusngussiuinammiangmine deuvilideduniesdsiudunis
Bendesiiliveu uasshlirurounlanainsliaunsadueteidonfoudaiu® sulufusadufinimi
nguaneludeidenioudsd anduniesiolinuzoygnlngainianieldauda tunldifedumiani
Rerddlagnssiuanszddyuesteinim lasmaiusudisuidssduiivinmangnevesieBoniosuas
feiFundesudaimnufsniufuedisls iWumglinsdumirdesondesudaisrdednenssiuaszdfny
vosdefinmvieliiiu fdnwarlismnmstumanudenlossewisdoduniouasdoFontomde®
Sdusienn lededenTosvitedeiensosudsdeasviouUssifuivnnmangming desilesdusznay
2 40 18l 1) FoswanseandadsdongrunefldiGendes waz 2) feseSurefteifianteusznaudaiFunios
nsdldsvilirazoyanlagainisiiiuin madumanudeslsssgsninsdeienouasdedonfosudedadli
mnudRyfueudenlossngrng (emsdumindeiFunieuardeuniesudsinadsdongmneodig
Feafu) wazanudeulosmisdaifiands (densdumirdoioniesuasdoifontoaudeisaguugu

¥
a

Yoraasadiertu) Gsorausnfiarsanlsl dsil
4.2.1 anudeulewnengvang
mmﬁamimmmammaLﬂumiﬁwmsﬁaﬁm%amaz%’aﬁaﬂ%faﬂLL&’J’W]"N@Y@&E’)’N?W}%L gnsoslny

PR gIULRINg It ULREIAUNTaI g IUNINNgUNIe (legal basis) LWuLABIU®® Iuaﬁmﬁsjmmmlm

Usngeaneluai Amco v. Indonesia (1988) finaizeyalpnainisneiemeduneii dedeigoniouds

¥es3gE3unsamuinei dnamuiinnuiegiudelnanddaduanuiinnungumneaeluvesiggiuns

61 Xue Hangjin, Jurisdiction of the International Court of Justice (pdf, Brill | Nijhoff 2017) 180-181.

62 Stephan W. Schill and others (1%48330 11) 120-121.

6 Stephan W. Schill and others (1548330 11) 128-130.

6 Report of the Executive Directors on the Convention on the Settlement Disputes between States and Nationals
of Other States, Jurisdiction of the Centre, Nature of the Dispute; @‘Uizﬂa‘u Alex Genin, Eastern Credit Limited, Inc. and A.S.
Baltoil v. Republic of Estonia, ICSID Case No. ARB/99/2, Award (June 25, 2001) paras 376-378; Teinver S.A., Transportes de
Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. Argentina Republic, ICSID Case No. ARB/09/1, Award (July 21, 2017)
paras 1060-1062; Grenada Private Power Limited and WRB Enterprises, INC. v. Grenada, ICSID Case No. ARB/17/13, Award
(March 19, 2020) para 353-362.

% Dafina Atanasova, Adrian Martinez Benoit and Josef Ostransky, ‘Legal Framework for Counterclaims in Investment
Treaty Arbitration’ (2014) 31(3) The, “Journal of International Arbitration” 357, 386-389.

¢ Andrew Ling, ‘Adjudicating state Counterclaims in ICSID Investor-State Arbitration’ (2021) 57(1) Texas International
Law Journal 103, 121-123.
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sy nsdideilidaidendondmesisifunsamueguenteviunsuialvinvesnureyglanainis
meldaug=® wagdinaluai Anglo American v. Venezuela (2019) finnizauailanainisifiadedn e
foiFunfeutdwosigiiunsamusisdnsnungmnensly FaunnsnanteFonieswosinamudedna
ansauausdyyinisasudulianiuzidunguuieseninslszme nsddvibidesen Sesudwinniny
FeuloamangrmneiudeZundeavesinasu doifonfosudiishitioatedlaensaiuassdidyuesde
finm®

= a

1NFI8E19A1TVIANILLNEE T RUAAUIT WaTel3enS0I919R9ENSANLAUS AN TAINUT ]

[ q

anusidunguunesswinslszve Jeisunsaandanfasdns@niauausdygyinsamu wisegataeiianses

$refisdvBmungmneseinssene faviudedunfesudaznnanuidenlsstudodunies lnsuuimis
msfumanudenlomengraneildsunsatuayuanditvinvesnnzeyglanainisnield UNCITRAL
Arbitration Rules Tuaf Saluka v. Czech Republic (2004) af Paushok v. Mongolia (2011)” Fadiutiori
mndedenfeudslilliddninmungmneifanussinientutesenies dewilidedunsoudsiulsl
agmelduainavasaarayglananns

4.2.2 Armidesloamsdaiiiaas

Foauddyansamuimusliniuduasesuiinasudundn Seinlisgdsunisamudadug
gndadlidenatudedunowdilnedrindnamuandaausdyanmeamuld Memmdeuzouylanainis
aeldguds vsrzddlineneudumanudolossevindeiSundouardeBoniesudsandeiiante lng
mniadeiFeniesuazdeFoniowuduinedeinanssunsamuiiontu naesaunanisinamuuay gy
nMsawunedoaiu dewvilideifendouardeonieaudel anuidenlossgmineiu’ Tngnisdumaniy
doulsamadeifinndeiildsuniseoniuinuddvnnluad Kiéckner v. Cameroon (1983) \ileans
ouglagamsmeldguds AunuiteienieaasteiFondoaudddiinssnaiedygnnisamudsiiugua
mMsawmuAeIiu wihindyannsamuidanliudeienieuwasteiendoudniudyy ety uidyan
nsasuimatuieinduiieffuauaunsasuieniu? nsddvilfaazeygylanainisdunuaia
Fouleaszninetedondeuasdaionsosude’ uazmvnluni Urbaser v. Argentina (2016) Sanaiy
ouglanain1sidadedn mafivedaiieniewuasteFonioudeinedsinisamuiontu uagdraienis
azidangunefiduasesduUymunmsasmuiuienty nsdfviliengoyglanainisfunuauidenles

" Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on Jurisdiction in
Resubmitted Proceeding (May 10, 1988) paras 128-136.

8 Anglo American v. Bolivarian Republic of Venezuela (W49530 8) para 529.

% Saluka Investments B.V. (Netherlands) v. Czech Republic ({548530 6) paras 79-80; Sergei Paushok, CJSC Golden
East Company and CJSC Vostokneftegaz Company v. Government of Mongolia ({48330 34) paras 693-697.

"0 Vasuda Sinha and Gabriel Fusea, 'Counterclaims in Investment Arbitration: Key Threshold Issues for Claimants,
Respondents and Tribunals' (2021) 15(1) Romanian Arbitration Journal / Revista Romana de Arbitraj 54, 69-70.

™ Arnaud de Nanteuil, 'Counterclaims in Investment Arbitration: Old Questions, New Answers' (2018) 17(2) Law &
Practice of International Courts and Tribunals 374, 388.

2 Klckner v. Republic of Cameroon, ICSID Case No. ARB/81/2, Decision Rendered by Ad Hoc Committee (October
21, 1983) para 48.

73 | fisda para 24.
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oy lanansnenisamudilvg Tnetanzegsdennreygilanainisnieldguds Sandinuddy
Aumsfumanuideslsmsteriaasauazdengumnelunion q fu nsdlfsilimsdunuanudenloama
FotaasdlifissnerlideSendeuduiotednenssiuasdfyvesteinm

5. unaguuazdaiauauuy

wmamsinsansiunatvindedeniesudmesanrayglanainisaelfaude feusn Budud

49 46 uvis ICSID Convention éfmuadeuludify 2 Ysensivhliaazeugilanainisiiswaduinde
Gonfeauda liun Reulvarmdusonvesgiinm wazleulvanudeulosssnindolioniewuarteifonsos
uds fewmiaaneliAnfdunmnmnneiitadsveuansuateteisenfeudenudouluiiaesusy s
feorausnfiorsanls dail

5.1 swnatradaFeniawuinisliarubusenvasginim

49 46 Wik ICSID Convention BuffuauddyvesmuBuseuveginmiidmanoveunsiua’
adeiFuniosndvesnnzoyglanainig nasnauiloiansaniedunavesrareygyilanain1snianis
U 19U AureyalinaIn1sneld UNCITRAL Arbitration Rules Aansuandliifiudannuddnues
AuBugNvRIRTINEUAITL GsoreduunmnuBugeuvesgiinmoonidu 2 sUuuu Téun

1) mnuBusexlsinnzeyylagainisisatvatefinmaeafunsamu Seagiouanuisual
vosgfinmitszasdlideionfestommiiieadesiunsamuegaelisrunatvnvesaaraynlnnainig
dhemmidedunioudidaiutoioniesguuuunidsegmelivouunaudusont nsulafidedendes
wstuiertostumsamu

2) emuBusesliinaraylagainsiisnadunenzdefinmitsgnidvun fdnwaesduns

43

'
=

vuslFnuzouglagaimsisunatnndedoniesanadfivaiesiisgntmun dslaediuannazsitn
‘Lﬁa"mw’ﬁyﬁmm'«i’wf‘ﬁ’magjLﬁwﬁaﬁ‘w1‘1/1muﬁuﬁﬂiﬁluauﬁé’agmmiamu Sudwmalidodondoudedalllasng
ftusnsdimuausdyanmaamu HudeSenfewudsilisgmeldsuatunuesanroyginnainis egls
A ulifeunindresrunaiansundviadefinimazsngeanubusendisrinsuiatvnui usidelud
nqunasiladfidifuimanzouglanainismianisamuiumanudusenvesgfinimnainienaisatudy
uenmionnausdyanisamu nsdifsfienudululifensoyglagaimsenaiistunadiedeSonses

we MnusinganuBusesnvesgiinmluenaisatuduiidnualinugeuylanaini1signuiaivinde

"8 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic
(99550 6) para 1151.
™ gt 3.2 Taisenseaudilunmuzounlanainisnnglsd UNCITRAL Arbitration Rules.
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Bondowudsogedaau uonni aurouglanainisenfunuanubusolneyioevesginim minding
thdefinnudseSinuzeynlanainsneldmud s dsiide 46 usie ICSID Convention Aidmusilvinny
s lanamsisimnatondedensouds

5.2 snunaduiadaeniaudameldanuidonlsssswindtaizansosunsdoiduniauds

nsfumanudeulassenindedoniouszdoiFoniowuduiunsdumidoionseaudady
Aendadlaensstuansedrdnuasiefimmauninuadiunilvesde 46 us ICSID Convention v3elsi Tngan
dnwazmluveatedoniesuds @afsuidsanndnvazvesilosuds) ilimuindeiieniosuddos
Usznaulufedengmneuazdeiionie Sudemaliusngmivavesanreygilanainismenisasurie
vilfuesideunieaadefunfeudaziimnudenlossynineduidedle 1) fanudeslosmengmneg
Ao InsdafengrneduduguwinisldaniGenfousudontu uay 2) daudeulsmisdeiiiante fe
finsésdadoiianieuszneuteifuniesdunsiufunmsamuieatu Tnguumsnisfumanudonles
seninadeieniosnasdeisundoudlasdieieninudenloamengunediuudlusilvauy
syglanansiiiuindedonfosudaannuidenlesiudoiunies inszdeiFoniosndslalisnsdaans
SenFemuausdyyinisamu RnwRefudoiseniedimdiansan il ddedunaiinishuman
Geuloamsnguune enaldfudninanndiininuiindetiesudvesmagisssusenineUssina Alst
ANUAAYAUNISTANTUINITINENTISENTB9 NN Rt uLRE iU

Tumandufufivsngdiivmesamzoygilagainismisnisasudndenifussinfisseni
Feulganaderiiaadsfifisamevilianzoug lagainsdunuanudenlesssnintefonfosuazte
Bondeaudud Tnssitnavesemuzougylanamsimildaissenudenlomisdoiriaasadundnid 01e
agvieuinuzoyglanansdadiuded invesauddyansamuiliunngiusnsdvesinasy el
SgrsumsasuluggggnieslionadudeunieslnedansiBonfesmuauddyanisamuls suasidu
nmsilvdeienfesudnendenlosmangrneiudeiFunsodlaeyiens

5.3 dalauauug

dlornuBusevasiniuazauideslosszindaiionfouardotunfoniuguassadesunad
adadeniowubmasnmzeyglagainisnienisamu Mewniideulsrasrisausiusuumion
\uusglevidemajualunstuteFonieauds deoradwuneendu 3 duu ldud wumianisfiansan
ANBUYNYRIERNIY UuaMsAumanudenlesssnindeliunfeuasdeiuniecuds uasUssmalne
fumstutelienfesudsludefinmmaensamusninaseme

5.3.1 WUINNMSNANTUIANUBUYBUYBIANNIN

Lﬁaéﬁaumwﬁa8é’m'«aﬁm‘sms’gsmmﬁﬁaﬂwmiuau%é’iyigﬂmsaa‘vyuLﬂuﬁmqﬁm%’uﬁummm@uaau
vosgfinmitddyiignusenianis azdu nistnusdesmlufouniidesiuafinnsanduindefinmli
AsoumauistaiFeniouds viafmuaruiuinuesiedafsunmamuuazdnasuluausdyginisamu
widududieiliteiionsoudegnelisiunatvnvesaurouglanains lnsnstmundessiduata
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inld fadl 1) MnuaveuwndIuItuIndeininvesrns oy lanainistinseunguiistaiioniouds 2)
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MualAindnamuwas SIRsunsamuElanstutesonses 3) Mvualidnamuiiiusnsalluausdyn
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' I

M5asnu’ Famnausdyyinisaauileveddiaiunsoiudeionfesudaldiduil douvinlviame
s lanamstunlikadadhauisnatnadedoniouds

Tnsuonimiieannisfinuaanuduseuvesginivlufeuniidissuiafiarsunduiadefinm
ganueaimunauBusouvesnuluenasatudulisuiu esaingauduviassludefinimmisns
asnuiiy Iéun dnasuuassggsunisamu Jsauaisfinuzeugnlanainisazdosludumanuiusoud
wiassvesdRnmehuenarsdu faifiesnnauddyginisamuiidaiitulae Spfisseaden demgd
Adeuiaiuindnamuuazsgisunisamuenannasivuades A ludyy1n1amu viedennainisasyu
Fauddu iieliauzeygilagainismsivitnuiiveuiunsiuiatvindedoniouds Snvs Ay
oy lanaMsauAIsAumMANLBYoN W Tsweagfimmidsnou maliwuudrIeazlufumeanudugen
vosginmanausdynanu welvismadnndeisenfoudnvonmzeuglaganisaonadestumi
BUYDUVRIGTNNIVIOLIUTIITY

uen9ndl nsensunnuBuseslaeUSeefdududdahliaurouny Tanainisameldauda &
s1unatrindedniowds winrBusenvesgfinindesumngdamudumednuaidnus nindemid
arudndulunsfifauvdnitsennuiiaesihe mnanreuglagaimsufiasnstoiadoiioniouds
Tnvaziansednslumsiuteiseniedasveu deulumelinareuglanainisenslaildsuilsnuionmn
981350UAU é’wmaﬁ Q’L%u%aLﬁudﬂmﬂéﬁawdwé’wé’mwﬁmim%ﬁmm%@ﬂwwﬂuau%ﬁ’mwﬂmiamu
fvualianusaiideinmiugnangeuglanainisatslfguda 16 deufivanaudafivinlians
ouglanainisiidrunatvindeifondesuds insnede 46 uss ICSID Convention Arvualiame
oy lanmmatisunadnndeFonionduds ogalsid filsuiuinmimdnanubuseslngyionsn
ssunedunatnadeiionioudilasnssoivaieumdnlaluddfdusaludofwmmansanuuisdie
figandlvianudidyfuarudusouvesdinmidesusingdmauduarednuaidnvanidy {ideuied
arufiuiinisiansansiunatviadeidonfesueubuseslasewaumsihuldidelndesitennl
Usinganudugesvesginmiuasdnualluenaisatiulaiae dainlugadunisdumenudugesves
AfnmanamssauzvesiFou fie 1) FeaFusufumeanudugeniiuviessseninamuuas Sggsunsamu
dugduusn 2) mnnuihnruBugeniiuraivhinseunaulvianreyglanansiistunadiadeisonses
uds FesfinnsandosdfinanteanivnruBusonvesdinmlutouniidesinafinsanivedefinmiy
ddfusiasn 3) ‘mﬂ‘wmwa‘umﬂmammawmimwmmsua‘wwmlmm'«mmwmiwﬂm“auwﬂmmmmiuamw
Fradodonfoauds deniiomuamanmsdumanudusenlngyionsineduiesuatvindoioniouds
vosanzoyglaganisiduddugeiine Weldaureyyilanainisminisamuliaziosfivgduiade
FunFeauds wasdielidosmanuiuseuiiduanednvaidnusdmaiauddymilennubuseulneyseny
vaaannm’’

"6 gusgnou Investment Cooperation and Facilitation Treaty between the Federative Republic of Brazil and the
Republic of India (Brazil-India) (adopted 25 January 2020) art 10 Investment Measures and Combating Corruption and
IUegality.

" Dafina Atanasova, Adrian Martinez Benoit and Josef Ostransky (1%49350 65) 367.
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5.3.2 wwamn1sdumanudeulesssninedaianfeuazdaizonsauds

nsdumanmdenleasgninadeiionfonardeiFonfosuduiudnuisuseifuivi‘linue
s lanamsisiunatoindedeniowss ieminanulidaauiemuindedaensafuaszddyuos
Toinndolianuaziguls ﬂimfﬂwﬂ‘wﬂmuaumﬂmmmmimﬂﬂmﬂwmmmﬂmn‘ummummmLszjaaﬂ,m
‘mmgmﬂmwawmmnwawaﬂiaaLLsNuummmmmmaﬂmamqﬂumﬁ dduaatofinm demnil
WislrdeFundosudsdanudenlosmengmnedudedonies JsanmsifiudeBonioudsasdosdnedeans
AlFsunsusesmungmineseninsUszma Wy anSiAnrfuaunedeuniedvsuywevy Wielviogaes
fanteiFunfosudstuarldlinsdrsfednsmungunedadianusdungmnesewiussmeanduiiofu
foiFunsosifinnssna@msmuauddyanisamu

0613l3AR GlsuifiuivdninasinisfumeanuidenlesszninedefonfesuazteSonudwosnns
suglanansiigadensiumanudenlomnstengunevierudenlsamedoiansei enavilfanse
oyalaganislienansuidefinmdeteunesfigniauedunimsiufaseiegnls demeiido
Saduaumslinsiionsanindedendendaisdodaenseiuanssddyvesdofinmideliidy Foefiansan
Mnsdeiiniiuasdonguuisdaniu kiuniniuuwamisdumanuieideddasasuuuuysuinig
(integrated approach) 1114 naafie auzeyylanainisiesliauddydvaiszvesdefinimindy
“Fo4” 0ls uar “3oe” MFundosdadunidy “3ov WeortuvdoiRsniesiufu “Bes” Jaudumszves
foisenfesiifdsfinnsanegriely lldiesnisiorsanmuaudenlssmedeiaaiesernudenlama
nvaneLieariiiy

5.3.3 UszwAlnefunisiudeFenfaaudsludafinmmanisasmusznitsUssng

Uszinalnolugiusiineddiusinluadfinimmisnisasuseninsssimaluad Walter Bau v.
Thailand (2009) wagAd Kingsgate v. Thailand e?fqmiﬂaﬁmwé’ﬂmﬁlummé’uagj (%auﬂmﬁlai’uﬁ 7
nsnIAL WA, 2567) nsdidsdiaudndudesnandsunumvesussmalnelugiuesgiiunisamuiliies
fanslunisioddeSonies uivsemalnedeniiansiuteSonfewdaiededdofinmimoiduiu naile
finrsanisidunluad Walter Bau v. Thailand (2009) l§Usngrenatsieseniseygyilagainisindae
81U19Y89N150YYLARAINTT (scope of arbitration) laeillani1udn anzeuglanainisiiguialunis
firnsunveunsutundefinmusiny naontudeFunies uay/mieteiFoniosuds Sugnauoiugnis
finsanlaoganuineladhonis Jafertestuiusnsdifmunlilusuddyansamuninidssningdne
wazlepsudl A 1961 il Msdadudunatuiavesaureyylanainis selududoionfosuazde
Bonfeuds agfosduiunlnedaudsmuiBnisirazoygnlanainisiime® nsdidunisiusesindsema
nefidvsiudeFonioud uaranzoygylanamsdeniisuatatoiioniouds

wiitlgtuuszmalnedanaldidnsaunduignialu ICSID Convention uiuszimalnagouiianslunis
futedunfesudadrgmsfinnsanvesnazeuglagainismenisasmuldidudioniu” uwinsssuussmelne
doudeUseloviainnslionadedssnatnndeiondosudmiuaulude 46 us ICSID Convention

8 Walter Bau AG v. Kingdom of Thailand, UNCITRAL, Terms of Reference to Arbitration and Terms of Appointment
of Arbitral Tribunal, 4 Scope of Arbitration “The Tribunal may consider such objections to jurisdiction, claim and/or
counterclaims that either party may seek to bring and which arise in any way under the provisions of the Treaty...”.

" geiate 3.2 Taisenseaudilunmuzounilanainisnngls UNCITRAL Arbitration Rules.



70 Graduate Law Journal Volume 18 No.1 January - March 2025

ednsfsdunatvinteseniowudinuauiugenlaeUiens mnaueuyIlanaIN1siiuiiANBueey
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vasgiinmliasauaauteseniesuds demall a1eldn15@nw ICSID Convention wan1gluysgiiud
a 1 o Y o v v & v < ' Py & @ a . ' ° v
Weadesiudaiunieudeny glsunuimnndsemalnadsiuduignilu ICSID Convention gouvinly
Uszinalnglasuusslovunangalunistutaioniowuds Nl welilviuszmalnedeudslonialunissnu
naUslevirnunistudalsendesududrignmsinsandefininninisamuseninasemdlusunan
nalagasy n1sAnwdediunatuindeisendondivetanzoyglanainisnianisamudu
Uszlewddaannutnlaludnsiudeiseniosdiesdgnies (SgdSunisamu) uainlvigdSunisamu
N3UdUIMISeIENsEudetunseandidenndesiudiunatuiavesnuzeyglanainis naenaudu
Usglenisiasgrsunisasuluniswisanuniaulusmueig o wiesesiuanudululdlunisiudaisonses
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ass fsvian, ngugnil: vanial @rineusuAnwinguineuauitdingant 2563).

2
4 o A

Wwnliuns Junsay, vaniugINYaIN)MUIENITAYUTENINYTHUNALALNITANTUNITAINUTENINUTLUNA
(fnsindsdl 1, Tassnissrsuazionarsdsenaunisaoy auedfeans unnine dosssuaan;
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