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Abstract

Like other schools of thought, law and economic believe that our rational everyday
choices ought to form a basis of what is just in our society. Law and economic is thus one
of schools of legal thought. At heart of the concept lies the notion that goods/resources are
in the hands of the people who value them most; or those who are willing to pay more to
have them. Its concept is thus consistent with both major schools of thought in jurisprudence,
that is to say, the natural school and legal positivism. The main theory of law and eco-
nomic is the notion of wealth-maximization which, its supporters argue, provide a useful insight
for an analysis of law. To this end, economic analysis of law can be construed as a means
to (1) what is the real reason behind the promulgation of law, (2) How effective is the statute
in regulating human behavior in the society, and (3) what law should be implemented in
practice. This article explores an economic analysis of law as it is one kind of schools of

legal thoughts in jurisprudence.

Keywords: Law & Economics, Legal Philosophy, Economic Analysis of Law
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1. UM

nauALTndnFUdALATYgAans (Law and Economics)! ieinnsidenagsilingravesauly
FinUszdrTufesinguddguensainnugnsieinuassaesvedny dhsugmanidaludiin
AndAusugsUuuuvilifiumananugisssy’ Tnenawdnliiuysdnnauazidenyhade Areideds
tureliAnanufimelamnniian azdumnausdosmsidle yaratudonduifies “d1e” MAdte
TilAstunn® uwnAadinanasaadestuumnaanisdfiusvgyvesiadinnguunesssued (Natural
Law) wagdiinngunetiuidies (Positive Law) Tngiawnglssfa seut (Thomas Hobbes) Sapsin
uywdiseunauarenauAuLAY axily syusTatuui yndsiaunnssyindufifiosisieidu’
vidownAnnguiessausglev (Utilitarianism) 1891015l sy (Jeremy Bentham) Ssdenssilsr
Lﬁﬂmmmqﬁqmamuém‘imﬁ (The Greatest Happiness for the Greatest Number)®

dwiuifmsugmant uwnAniaduayuensviliAnanusisdsgegn (Wealth-Maximization)
Tnglinruddyfunsldiasvgmanfiduniosdondofuvdnlunsimmeitgmngumnefiduiug
fungAnssuvesyudludsay yuuewesifasugmaniiweingmneduedosdelunsimiliia
nswasundadludenn uitnngrneadlnguesinasvgmand Aomansiindenmsnyuiedu
AMeRule (Inflation) 8051NFNULAZNITINNIU HWITNNFINWETONMIRUNIAG (HiTEgRTEAU
wina viensnuszuuiasegialaesiu) dnnguinevhluiasuiiasvgmansliidanuieniu
fuilifeanidafoadestuiymiludinuszifuresiluding insvgmansdildiAsadesusianznns

! muﬁﬂuwmﬂwmwﬁmﬁﬂﬁuﬁamiwgmam% 819 Ronald Coase, ‘The Federal Communications Commission’ (1959) 2 The
Journal of Law and Economic, 1-40; Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law and Economics,
1-44; Guido Calabresi, ‘Some Thoughts on Risk Distribution and the Law of Torts” (1961) 70(4) The Yale Law Journal, 499-553;
Gary Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 Journal of Political Economy, 169-217; Richard A. Posner,
An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986); Frank Easterbrook and Daniel Fischel, The
Economic Structure of Corporate Law (Cambridge, Massachusetts: Harvard University Press, 1996); Steven Shavell, Foundations
of Economic Analysis of Law (Cambridge, Massachusetts: Harvard University Press, 2004); A. Mitchell Polinsky, An Introduction
to Law and Economics (Boston: Little, Brown and Company, 1983); and Robert Cooter and Thomas Ulen, Law & Economics
(Boston, Massachusetts: Pearson Education, Inc., 2012) (.

? Raymond Wacks, Philosophy of Law — A Very Short Introduction (Oxford: Oxford University Press, 2014) 80 (arguing
that “those who champion an economic analysis of law believe that our rational everyday choices ought to form the basis of
what s just in society.”). gadundantwilyedifiey aendu uazsmes Funsian, Usugnguang aanudatumam (nganmne: Towiudada
FuasTe 1ed, 2558).

® Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) at 4-5.

* Thomas Hobbes, The Leviathans (1651).

® Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1780).

¢ sparnansasdaus Uividaune Suidfesugmansde “manseRdviinalulasidosile winuitnnaswniiFesielifiny
wagidioteraesananiinsiuiu forwduduiym” g Untles $uing, mslszvinguanedaudniasugaans: uuaRnuasassunssuy3iiad
(ngawnne: drinaunesmuativayuniside, 2554) wih 100.
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Fuvielrswgia’ sufivienisidenateilivnua (Rational Choices) vasnuludsniiminensdogoeig
Sritaflenudiiusiungfnssuvesuyed namie uyudnovauswedgdly avtu wyudaednaule
nszvhmila fdeilentsnsssidudeliifnauilidsdiunugean (Wealth-Maximization) Araisteds
fananenanneiarnuisnelavsenalsslevidiunu (Self-Interest) waznould1dn1siATeiay
Weiusgninanguunefuiasvgamanitanudndudeananidiiauinisvesifiassgmaniidu

ANPULLSN

wnAafinaniadesnnuduiussening “nguane” fu “iasuganans” iAatusndmans
amssy egslsnuilivnngudnguiuidaimnuduiudvesngrnefuiassgmansioniFusiuan
fausgaaela tnimnmassaseudiutuignduiugesuunfadngn fenudenleatfuifamnis
YorivuATugAnans o alls (Adam Smith) Smwisinuasugenans Wudhudvgnlugausn 9 finan
fernudiiusseninnguinefuiassgamans lasedu afisieiinsiannasvgiaasiinyslovd
gaaanduldegruasuasidulumunalnaainusimainnisunsnuegavessy yuuewes onu alls
roliAmquimaasugmanifid i fsuansdguisludeunsugialitiosiian Sgvimihi
Iffisensinunarmgisssuionseenngruneyfsssu ngvsnglusuuesuesesy alsdsvimih iy
nseUAMUAlLENTUNTLYINNTT (NQVNNBWNY) YiSeYUNTeYiINIg (NQVNNERIRYY) Mguidinddisen
1 “Laissez Faire” Junquiiifidvinadensinyivuasugmaniaufedagiu ogslsfinu wau
vesesu aflsiedluviisdoouns (Classic) 3o “AnusisAavasmn@” (The Wealth of Nations)® fileild
A1 “nguaneiuiasugmans” (asugaans) Tilaense uedunisedurefenisadgyivlanie
Lﬁii&gﬁﬁ]LLasm‘a"l,ﬂgiﬂmuﬁﬁasumﬂismmj”aﬂqw‘i,ummsﬁ?u

mevdmauivesedy als auuAslmiRGenh “mmildiuieudatiouiieu” (Comparative
Advantage) wouain 3anla (David Ricardo) dufunuiAaiifauiisafusenintanguueiy
wwswgenans uaziduiignnaniddunginasugamans e1ananliin aduduvesifiasugaans
UsnglunudewvesasstinAnaud iy 3esusnfoveaaes luani3e (Cesare Beccaria) Tunasu
dwﬁ”aamsuzy'misma:ﬂﬁaﬂww (On Crimes and Punishments)’ U A.A. 1767 WasNaI1uu9g
LaLsil Lwuwsy Jeremy Bentham) L%‘IENWJ’ILIiLﬁﬁ?ﬁUMﬁﬂﬂ’l‘i%@ﬁaaﬁﬁuLLa%ﬂ{]‘mJ”IE’J (An Introduction
to the Principles of Morals and Legislation) U f.¢. 1789 FadnauouuAniin Uﬂ/laﬂwumdﬂg]%ma
damarangfnssuvesauludiay ngrunemstsiiunisadvednszyhanuiialaeesundunan®® eeisls
fAnu nsAnedfrsegmanslutianaiiang1s WWunsnwimuduiiusssninengmneiuiasegia
Tusefuumana ms@nwiuenmieanluszfuamanauasliiferdostuiasusadinadubedlnl
wazdadildusniduauinidaauaunseiisieang aa. 1960 SuAninihedfasgmaniodiaiu
JUsIIU

" geeBunglu David D. Friedman, Law’s Order: What Economics Has to Do with Law and Why It Matters (New Jersey:
Princeton University Press, 1999) 17.

® Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (1776).

° Cesare Beccaria, On Crimes and Punishments (1767).

' Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (1789) (Reprinted by Penguin Classic,
2014) at 73-74.
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2. TsslfgunguaneuaziAsegaansuianmamedaedanln

roufatnsd a.a. 1960 lutsasnsialanaded 2 aunseifmdeasasy WadayminniziAsugia
ansasslneiitalan (The Great Depression) ﬂ'a’LﬁLﬁmmmé’aamsﬁ%ﬁszzwLﬂwgﬁamaﬂﬂimmm
Ton avtiu SadutsiunAnfndunmsiaumassesiaiienuddy wasdinindfasegmans
Annaindeulmuasusingiegnadususss’ Tnedududd aa. 1946 uslsad qviun (Harold
Luhnow) Baduiingsiauaziirwenasu William Volker Fund dugfeenyuning lsifinnssansi
tnivmsiuasygmaniuazngynoiis 9 lusmfuegiiuvinerdedaln (The University of
Chicago) Wiednsagudnanamsfinwnguanefuiasygamand nanlddn wninendedalnldnas
\Duguénanwesmsinuniviasugmansuazngvanedididgvedlanlnefiinivinisfiide des
AunguuneiuATegmans vanevinu o9 wewie audin (FA. Hayek) weseu lasanes (Aaron
Director) uns3A 1us (Frank Knight) Jasiu wiauuu (Milton Friedman) 151950 TWliAa (Robert Fogel)
15109 Qﬁa (Robert Lucas) Eﬁu w1 (Eugene Fama) 9939 annLaes (George Stigler) Laziows

laseu (Henry Simons)

Tl e 1958 nguindvinsiumingrdedarlndinisdafauriineunsnsarsnguane iy
\AswgAans (The Journal of Law & Economics) lnefiweseu taisawmessauiulsida laa (Ronald
Coase) Aans19158UszalsasudaunguunewivInededanlnifuussansnis Tud ae. 1959
Tralikadeiaemadnnisiddysoirinifaugmansluunaruidos “The Federal Communications

712 FaRAuluInsanssanann’® seuntul a.a. 1960 laalsuindaiauaniaivinissanan

Commission
wggeudeluunANEes “The Problem of Social Coast” Afismilunnsansifisaiu’® wagidu
UnANIMSITMsUNANLUsAi e singrneludaasgmand wasuandiiuindfmansi
iswgAaniianudiusTaiulasiu dolauemsivinisvedlaaemnldnatsidunguiunles
(Coase Theorem) dulgsnsnazlasusnsialuiuaaiviiasugaians (Nobel Prize in Economic

Science)” ngufunlaaazlanasialy

" Ejan Mackaay, ‘History of Law and Economics’ in Boudewijn Bouckaert and Gerrit De Geest (eds), Encyclopedia of Law
and Economics, Volume |. The History and Methodology of Law and Economics (Cheltenham: Edward Elgar, 2000) 65, at 66.

2 Ronald Coase, ‘The Federal Communications Commission’ (1959) 2 The Journal of Law and Economic, 1-40.

© pAnedugludne siiana, nguanefuiasuganans (nganma: dinfinsidifisssy, 2557) 13.

" Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law and Economics, 1-44.

" Ibid.
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nasuBntuvisiiidnsnadedfiasugmaniusinglunasuvesnsln a19103% (Guido
Calabresi) ginnwiwaztindfeans TuunAmAnN330 “Some Thoughts on Risk Distribution
and the Law of Torts” T A.f. 1961 masmudinanioinfunanudniuiifinnnissersiviniadu
Smsvgmans Tngldaisosdnnuifuguuandugadsiuiiddylunsimunifasvgmansluge
sosnaufielagtu nanuvesisinifmaniuasiniassgmansiddgyraeauldsudvinannunam
MEIYINSFINaNVeMIEeIiny 811 NaIuYeIund lwAned (Gary Becken! 31$m wodLLes
(Richard Posnen)'® uns3A oawasuin (Frank Easterbrook)” Lo.ilalua Twduan (AMitchell
Polinsky)” wagaiu ¥1taa (Steven Shavell)” 1Judu

3. m3amsginguunelaglduaniasegaans

woawa N InwkazgdunumdAglunisudndunisiianeginguunelagldndnnisnis
wisugenansiaveitngunne (uansgosng) Sunulidesannsassuieldlagldnisinseinguung
Tudauassgeanidududesssununivesdinausludiey Tnswoawesuandiiui luvatead
maddudesinnuidenisidennadnsivinlmnananuisdvesdsangean Jevmnefanisvinld
anumaniisauduazninensdu o eglufleveseuiiiiunumvemineinstuniian wienduau
Astilauazannsnaziremaannninfielildndminensiu? uwidedfiesvgmansvemeaiues
Jefasmnuduenmavesngrunememanad Ay 2 Uszns nanfe

o a

Usgnisusn nguanedlaiimuitenaenainiiivisdiruuasiasugia wasdsen1snaes mans

aunlalldngrane Tnsansassgmansiunumadgiavgislidlanguuneundtiu® yuueaves
woaasuansliiuiimansuaziasugmansiianuduiusroiuiazfuegdnda

' Guido Calabresi, ‘Some Thoughts on Risk Distribution and the Law of Torts’ (1961) 70(4) The Yale Law Journal,
499-553.

'" Gary Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 Journal of Political Economy, 169-217.

' Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986).

" Frank Easterbrook and Daniel Fischel, The Economic Structure of Corporate Law (Cambridge, Massachusetts: Harvard
University Press, 1996).

? AMitchell Polinsky, An Introduction to Law and Economics (Boston: Little, Brown and Company, 1983).

! Steven Shavell, Foundations of Economic Analysis of Law (Cambridge, Massachusetts: Harvard University Press, 2004).

z f Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) 11-12.

# Richard A. Posner, An Economic Analysis of Law (The Netherlands: Kluwer Law International, 1986) 3 (arguing that
“This book is written in the conviction that economics is a powerful tool for analyzing a vast range of legal questions but that
most lawyers and law students — even very bright ones - have difficulty connecting economic principles to concrete legal

problems.).
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agnslsfiny msesgingmnsludaasssaansiindninausiniodtnis (Methods)
wonsnsfululundazdes wardesihuumAnmaassgmaniuliveanais oi nsiasudes
UseavBnm (Efficiency) Wiel¥iAn “amziiifian” (Optimality) vi3enisidenatnedivmma (Rational
Choice) FannAnssuuywdneuausssiedsyilauaziisitoatu “duyu” Cost) maaswgmanslumans

v
v

16 Wwiu BeeSuelaeduuulened
3.1 UszanEnTNWABAINERASTTUNILATHIANEAS

Twhusaderfumunificnans Jvuasugmaninaniasewesaugiisssy JsazUsng
A1I1ANUYATITUNAUATEEAY (Economic Justice) wiaAiananiAviniieuiu (Equality) vie
N13mgeaNna (Equilibrium) fensuseiunmanesuUsednsnim (Efficiency) a1ananilain
Whvsngveuasugaransisliaudidyfulssfudonssansnmdundndeiliiassgaans
wazdmanignuesinduauazizestu Tnednngmnediulvguesiilonaniadesuszansam
Usziuesiunu mils wienadidessisaznansifiuhdeidesgnnanisuasvanasdls fee
L msﬂzysfjﬁﬂgwmaLﬁ@ﬂ@W'ﬁmmmﬁgmﬁmLLaz%’ﬂmmmsgaﬁiiﬂué’aﬂmﬁﬁunuﬁﬂiaﬂwii
N1599NLUUTEULYRATITUNINI A sruuTaaUTunsnseyiauRanegy L infuuLntey
dindla Tuspmesdwmiuinngvine menwanugissaududosivsziiuduiiawieinssfuame
ailat

Suivie mylsgingrngludaasvgmansialdaiaenzizesiuu sawiemlsuemu
wiliaudAgyivyselosigunseaiannisvesdian (Social Welfare) Aun1suseiiunmal
Fulsyavsam astu maviliAnUssleniguesdsnfensiidiauidonnaifussAninmnniian
FsagneliiAn “amzfimnzandign” (Optimality) lumuasugaans™

ffauendninasiviesnnsialummaaeuussansaiiielugngivnzandigalunis
wiswgmans wazUszanaldiululnnifivsugamans nanfie N15NAEeUNITUTIRUSEANEAINLUY
sl (Pareto Efficiency)”® dsksdomaiawisla wsln (Vitfredo Pareto) tiisugmansym dnideu
Fomnefanmeiislilamsauiulgddaldlaglivihlirusgsdesaunisfdnindiesudauiefio
funmeroufivsiiauAsunlasiu vienanegadeie anumsalivilinayssluivesnenis
diuduldfgemehlinaysslovivosdnievivanasiidu? anunisoflafiegluanimauindu
foldin “ussausyavsnmuuunisle” dreiu® uimndeeudlailuganiunsaldangny Adedivunia

* gA1e5urely Yew-Kwang Ng, Welfare Economics towards a More Complete Analysis (Basignstoke, Hampshire New
York: Palgrave Macmillan, 2004).

» Ha-Joon Chang, Economics: The User’s Guide (London: Pelican, 2014) 19-20.

“ Vijay K. Mathur, ‘How Well Do We Know Pareto Optimality?” (1991) 22 The Journal of Economic Education, 172-178.

 lpid.

* nsdifisnanenaneliiindiniuil maussguszansamuuunsle neliifaussleviavundinuvsensliiinalafinisvesdsnm
Usznmsla nsdiferasuiieuuslenizuuidnmiensreliAnatafmsvosdauduniiou “sunvesuume” dseuiiissavsamie
Fsnuftanunsoliminensitlumandnuusmnglildounslnyigauifasdululd.
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au q Mhlvaulasuatainisgedundnauls teglivilvieudundas aztu afafnnsdiusiuvesdny
aunsaiuIulamlen1sAksaziesuiiofudnsa usasareseralseloviiuasdy nsdininad

158N “N1TENITAVATARNITLUUNLILA” (Pareto Improvement)”

1nwslagnismaasunuuaaines-8nd (Kaldor-Hicks Tests) azussqiioulvleifsae
mMswasuudasmsinassminensviliAsnaneuununnmeazihlusaweliuiauiideUsslov
FuiulunisenseduataRnisuuunanei-sndssonaiinudiudosnioaudila Sunnud e du
Fideuselovd feghaty msianquan@iavesfonlidadunguauitirnudidyludsey 019
vl dgeauniafeusslonitng uifolusslovidlésuduatumimdems wnaniFadu
FIINFIWAAYVBINITAATIENRUY Cost-Benefit Analysis

nqufjuniaa (Coase Theorem) Aana1adnuin® anglddeaunfgiuinduyugsnssusianduy
Aud nsasadeseaiiednwinalstlevtidiumiainsailugnisdnassmineinsiisiuszansam
wuunisTald Taihnsdeassnssuansluningau (iedvdaseunsos) (Property Rights) azi3usiuan
oghalsfinu® fegriinguiuviaaenineduisie nsdifinunsnsugniinls wavaudesth Feudes
Iifvesmuesfiumauluslsveaiiouthu wndoudulussuniulififiiu uasdnutibsdun
Juwhlng donduivgldienudemeiinounivlidetuviiy lnelaaaudlvaldaeluns
iiulsvennunansiio 9 aeamd uarmeniivls fio 1 aeaad do 1 fu Feadeluil

Faudalugl Wolsidenenol WolsiFenenodauia
(#2) (61) gy 1 # (i)
0 0
1
1 1
2
2 3
3
3 6
a
q 10

#ia: Ronald Coase, “The Problem of Social Cost’ (1960) uazdnm sfinna, NUaERULATEgAEAS (2557)

# Vijay K. Mathur, ‘How Well Do We Know Pareto Optimality?” (1991) 22 The Journal of Economic Education, 172-178.

* Nicholas Kaldor, ‘Welfare Propositions in Economics and Interpersonal Comparisons of Utility’ (1939) 49 The
Economic Journal, 549-552; and John Hicks, ‘The Foundations of Welfare Economics’ (1939) 49 The Economic Journal, 696-712.

*! Ibid.

*2 Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The Journal of Law and Economics, 1-44.

* Ibid; 5Unelu Raymond Wacks, Philosophy of Law: A Very Short Introduction (Oxford: Oxford University Press, 2014)
82.
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vmﬂﬂgwmsjﬂ’zgﬁﬁmﬁﬂuésﬁaLﬂurgahaiumwmﬁamm’fiLﬁmsﬁumﬂ%ﬁmuLgadﬁiaﬁﬁzﬂimu
$1uauh aviu lususeswesauisshuedowdsfanaiidesine (Price to Pay) lumsifiusuiuh
wazAndemeiifisdy waryarveaiefifterldifndustila mndlddelumsiidire 9 aoaans
fandmineiu audsshasdeniisraieiunmumsegnnihdidemeiiasdeseudinunanading
winudeehgouldideniiasihalsimnardulmmaunuiideselidosniidsida®

oghdlsfinny Sffivaitufeuarlidiuseiunsimdniassgamansunusuldfumsiinses
e msvlAiAnasfiananduaufiewaniuaugisssuvidely wazyszifiuanuduen
Humsagiiounnudesnmsvesgaunsaliuunmaaivienuien uasisadeatuaugfssauegisls®
ladnusgdnsamlumaaseganansazneliiinanuefsssunseld 151e13uealadn n1sduasy
Usdvdamlumaasusmanisieiiunnudussauliundiny UssdvBamuesasvgmanituaiiu
yRsssuvesdimansiinnuasnadosiunasiidmneiduaiudatunas du®

3.2 woRnIsuvaNywdnauauaiausegslaalitinaulAsgege

nsidenegnsfiivapa (Rational Choices) vasnuludinuiinineinsilegegrsdrdniay
duiusiunginssuvesnyed A191 n1sidenegslivanadinandlynanefsanuaumnauns
wuugemad wiidunslivamalunsideniiaussmouderufisnelevieUsslovivesnszsiaiudy
(Self-nterest)” agifu uyudnevauasiodsgdlauazindulanssyinislafvalanisnszsidudeliiin
aulafedumugean NnuLLesInaINgAnssuvesywiTineuaussiedsgilaiufuiteatundnnig
MaAsEgA1ans 3 Usenis nandme 1) nguesguasd (Law of Demand) 2) uywdilinanani
\iswgAans (Economic Rationality) uywed3siingAnssumeuaussiodegdla way 3) meviliAnaany
ﬁ"qé"qqqqﬂ (Wealth-Maximization) e5uneiléail

= o

Usensusn ﬂ.;]"uaaaﬂmﬂ (Law of Demand) deduiudiuiiesa (Price) uazyTunm
ATudeInsAuduTeUIMs ey ondiegnaty frsandudiveadeituluaniusn 100 viv
suzfinmaudnieussandueglusaiiu Mandefazunsdudn 100 vm dmiuduslaedsdma
IuslngoummadeniioruilnaduidoduunuionnasiureutiosniudiuiFesniadosnd
sfisnt egdlsfinumsiinadudidotufvgeduildmnemuiduslansiiludendudile
sindunaunuansly §uilneduonndsandentodudndoffmnanauiy esmndudiiioszay
duliioraunuioNlfuiagiinaiidini sazifuilaausneesaniinunsdeduduieh

* Ibid; e5uneludne siiana, nguaneiuiAsegaEns (nsunme: dinfiunidfsssy, 2557) 14.

* Raymond Wacks, Philosophy of Law: A Very Short Introduction (Oxford: Oxford University Press, 2014) 82.

* Unllea fwing, nMsiwsginguunedienaniasegatans: wulRnuazdssaunssuUsaaml (ngamws: drrineunesuativauu
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