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Abstract

The conflict of laws on pre-contractual liability is an important issue.
Especially, in the current situation in which the negotiation process between
the parties before a contract is concluded involving the law of many countries.
Therefore, when damage is occurred by the act of either party in the negotiation
process. The conflict-of-laws rules play a significant role as an instrument for
ascertaining the law applicable to pre-contractual liability. However, it is not easy
to apply the choice-of-law rules with pre-contractual liability, because each country
classifies different legal characteristics of pre-contractual liability. As a result,
the choice-of-law rules are differently determined by the law applicable to pre-

contractual liability.

Keywords: Pre-contractual Liability, Conflict of Laws, Foreign Element
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' Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law,

eds. Jurgen Basedow, Giesela Ruhl, Franco Ferrari and Pedro de Miguel Asensio (UK: Edward Elgar Publishing
Ltd, 2016), p. 491.

* Howard D. Fisher, The German Legal System and Legal Language, 3 ed., (London: Cavendish
Publishing Limited, 2002), p. 262.

? E.¢. Bolivian Civil Code 1975, Article 465; Chinese Contract Law 1999, Article 42; German Civil Code
1896 (amended 2001), Section 241 (2), 311 (2), (3); Greek Civil Code 1940, Article 197; Italian Civil Code 1942,
Article 1337, 1338; Lithuanian Civil Code 2000, Article 6.163 par. 3; Paraguayan Civil Code 1985, Article 689-690;

Portuguese Civil Code 1966, Article 227 (1).
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¢ U landifiug, nanadusuRanaudeyay, fiiassl 2, (hjamne: lasisisuagienansusenaunisasu

AERFNERS ININYIRBEIINAERS, 2545), %11 39-40; Marco Torsello, “Precontractual Liability and Preliminary
Agreements,” in International Sales Law: A Global Challenge, ed. Larry A. DiMatteo (New York: Cambridge
University Press, 2014), p. 631.
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2. AUNNYLATANYUSVIIMANANNTURIANBUF YYD

dusumunuIELazanyMEUIRIianAMUSURANa UL Asilanaanng
Nuanmsssnandununfnfiislasuntswaunduiiosnasanissun 19 Adiunndies
Fafiauonwfnluiesiiluauusnliuwn Rudolph von Jhering (1818-1892) tinngwune

C% ! J 1 st 1< | A o Y 1 [
Yol newaued luseninanmswsangnsaldadudemiidyailienady
HadsRulaguiiioswnananuinremulitolziowalinnudemeliundnsalsnde
e 9 Jhering loWaiusosannisauAnuanngurunelsiu newinuinlunguune
Tstuiunnsldanusednseda “diligentia” Wlddrdnegudangndminilatnisvindyay
wenwintunnuidenufiduvaenlaiinigasaime lnslunsalvesdayandevie guneding
Ql' v A v v Y v v @ Ay v oy 7 |
usdunagaeddanussdnseTadudunnlaididnisas’ wazluniaides Raymond
Saleilles (1855-1912) dndfmaniuniniuadlaasuioiniiugl wasaniidiess q
dn5esUes Nedeshefeanseyinislagadse wazlionaenidnnisasalagusaain
wiaralpglifesvaldanudemesuinainanulingdaliundndiendsla®

v a 1

wondnil ToAruAnIIneAuuRaneudyyidilasunisessaisuieain
tndReaninslumavinisuaglunmaljuRdnvatesrevateasslunaisieun 819 Najib
Hage-Chahine lauansiruyliin arusuiinneudaygtudunainainnisnsevitiineld

WWaanudemedslainntulugissses nainesunazladnsvindayey’

® Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law,
p. 491; Friedrich Kessler and Edith Fine, “Culpa in Contrahendo, Beginning in Good Faith, and Freedom of
Contract: A Comparative Study,” Harvard Law Review 77, 3 (1964): 401.

¢ Tmglu Guide to Latin in International Law l@lviaumuneaes “diligentia” 1371 (1) Observance or
fulfillment of one’s legal responsibilities, (2) Diligence; vigilance; due care. Contrast with Culpa. 1U3ag Aaron
X. Fellmeth and Maurice Horwitz, Guide to Latin in International Law (New York: Oxford University Press,
2009), p. 81.

" Yoav Ben-Dror, “The Perennial Ambiguity of Culpa in Contrahendo,” The American Journal of
History 27, 2 (1983): 152.

¢ E. Allan Farnsworth, “Precontractual Liability and Preliminary Agreements: Fair Dealing and Failed
Negotiation,” Columbia Law Review 87, 2 (1987): 240.

° Najib Hage-Chahine, “Culpa in Contrahendo in European Private International Law: Another Look at

Article 12 of the Rome Il Regulation,” Northwestern Journal of International Law & Business 32, 3 (2012): 451.
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' Geofrey Samuel, Law of Obligations and Legal Remedies, 2" ed., (London: Cavendish Publishing
Limited, 2001), p. 314.

" Ysmnmmwesuidisldinstydivdnanuiuiinteudynlilulszmnanguneuns (BGB) ez
ulufisifsdszanangmaneusislud 2001 TUsag Basil S. Markesinis, Hannes Unberath and Angus Johnston,
The German Law of Contract: A Comparative Treatise, 2" ed., (Oxford: Hart Publishing, 2006), p. 92.

'? Rodrigo Novoa, “Culpa in Contrahendo: A Comparative Law Study: Chilean Law and the United
Nations Convention on Contracts for the International Sales of Goods (CISG),” Arizona Journal of International
& Comparative Law 22, 3 (2005): 585.

" Baris v. Riezendamp, Hoge Raad (HR), 15-11-1957, cited by Michael Tegethoff, “Culpa in
Contrahendo in German and Dutch Law — A Comparison of Precontractual Liability,” Maastricht Journal of

European and Comparative Law 5, 4 (1998): 345.
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¥ ltalian Civil Code 1942, Article 1337 provided that: In the conduct of negotiations and in the
formation of a contract the parties must conduct themselves according to good faith.

* Italian Civil Code 1942, Article 1338 provided that: The party that knew or should have known of
a reason for in validity of the contract and did not disclose it to the other party, is responsible for the damage
the latter has sustained in relying without fault on its validity.

' Marco Torsello, “Precontractual Liability and Preliminary Agreements,” in International Sales
Law: A Global Challenge, p. 633.

2 Sylviane Colombo, “The Present Differences between the Civil Law and Common Law Worlds with
Regard to Culpa in Contrahendo,” Tulburg Foreign Law Review 2, 4 (1992-1993): 357.

2 Toganas 42 (2) winguanevdl ae. 1999 vesdull fidldsudvinaunaininas 1338 wislszuna
ﬂa;]MmEJLL‘W'damﬁm A.A. 1942, I‘Uiﬂ@ Han Shiyuan, “Culpa in Contrahendo in Chinese Contract Law,” Tsinghua
China Law Review 6 (2014): 160.
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** Chinese Contract Law 1999, Article 42 provided that: In the course of negotiations, the party that falls
under any of the following circumstances, thus causing losses to the other party, shall be liable for the losses:
(1) pretending to conclude a contract and negotiating in bad faith;
(2) deliberately concealing important facts relating to the contract conclusion or providing false
information; or
(3) taking any other act contrary to the principle of good faith.
®  Sichuan Yafeng Construction Engineering Company, Ltd., v. Sichuan Green Pharmaceutical Technology
Development, Inc., Pengzhou City People’s Court, Sichuan Province Pengzhou Mingchu No. 511, cited by Mo
Zhang, Chinese Contract Law: Theory and Practice (Netherland: Martinus Nijhoff Publishers, 2006), pp. 87-89.

* 319 Taniiviug, nananusuiianaudyay, v 40.

7 Spapieanu,
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* Francisca Hernanz, “Spain,” in Precontractual Liability in European Private Law, eds. John
Carwright and Martijn Hesselink (New York: Cambridge University Press, 2008), p. 53.

* Marco Torsello, “Precontractual Liability and Preliminary Agreements,” in International Sales
Law: A Global Challenge, p. 633; ufiusvinerSusanalainsdyadRiieiulsuivludesausuinneudyan
Hunsianz sunssislunsnudludiuduuszanangmneunsliaadlul a.a. 2016 dfumadsldiuuuniygily
Bosrusuiinneudyg funsiame e 1112 - 1112-2) warldinsudlufinduundydgfunns 1112 Snase
1wl A 2018 ;:Iauiﬁliﬂim@ Isabel Zuloaga, Reliance in the Breaking-Off of Contractual Negotiations: Trust
and Expectation in Comparative Perspective (Cambridge: Intersentia Ltd., 2019), pp. 55-56.

** Spanish Civil Code 1889, Article 1902 provided that: A person who, as a result of an action or
omission, causes damage to another through his fault or negligence shall be obliged to repair the damaged caused.

*' Francisca Hernanz, “Spain,” in Precontractual Liability in European Private Law, p. 54.
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12591, NN 26-27.

** Basil S. Markesinis, Hannes Unberath and Angus Johnston, The German Law of Contract:
A Comparative Treatise, p. 92.

** lsabel Zuloaga, Reliance in the Breaking-Off of Contractual Negotiations: Trust and Expectation
in Comparative Perspective, p. 25.

* German Civil Code 1896 (amended 2001), Section 241 provided that: (1) By virtue of an obligation
an obligee is entitled to claim performance from the obligor. The performance may also consist in forbearance.

(2) An obligation may also, depending on its contents, oblige each party to take account of the

rights, legal interests and other interests of the other party.
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* German Civil Code 1896 (amended 2001), Section 311 (2), (3) provided that: (2) An obligation with

duties under section 241 (2) also come into existence by

1. the commencement of contract negotiation

2. the initiation of a contract where one party, with regard to a potential contractual relationship,
gives the other party the possibility of affecting his rights, legal interests and other interests, or entrusts these
to him, or

3. similar business contract.

(3) An obligation with duties under section 241 (2) may also come into existence in relation to
persons who are not themselves intended to be parties to the contract. Such an obligation come into existence
in particular if the third party, by laying claim to being given a particularly high degree of trust, substantially

influences the pre-contract negotiations or the entering into of the contract.

117



Chulalongkorn Law Journal Vol. 39 Issue 3 : November 2021

Wiefiarsanngunaeidienisiadiuuienguunevesannmelsy Wuiidaau
nguunedatuvesannmglsUldladaliussinulusesanusuiinnoudyaregluveuwe
Yonlduinandye Avzmuldainnguinevesananglsuiviengrunenldden

P o vuallsgnedniauin nilsuwinneuniazladnisyinduan

f"]’wﬁmué’ty@ﬂ (Rome |
lajagﬂusuaummamgwmaaﬁ’mfw Tumanssiutnuuseiruasnanndulasunistaeaald
athedanulunguunsvesannmglslindenguneilidedusuniildlfiAnandmyan
(Rome I’ FadunguunediiiingUszasdiiloadianginasinidusunilsdudoatuluns
Usulingunasiidenstatuuingunedmsuteimmiiiedendildlianandyg
(non-contractual obligations)®

o

neld Rome Il Tun1siansauieaungvsnenldderuiuanuSuinneudya

e

Uuanunsawuslaidu 2 nsdl nadfe nsdiiladnisuanawaundennguuneiioUsduiu

Jaenusuinnoudyg wasnsaiilulalinsuanaasuidennguuneieiaduiulym
ANUSURAnaudy gl

A

n3ALIN N1swananundonnguuiedsfuivdymanusuianeudygy Ine
Tuamsn 14 w83 Rome Il lel¥nseeusundnanudnaanslunisuanaanun (party
autonomy) maa@maﬁué’uﬁ%LﬁaﬂﬂgwmaLﬁaﬁ’aﬁuﬁuuﬁﬁiﬁlﬁﬁmmné’mmlé’ﬁw
nsmnastundsarniiugnssidudumauisanudemeldifiniunds viedognsd
ynnehesadugdiduianislunmanisidensanasieuiivmgnsaisudumauisn
FovearlFiantu

*" Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome 1).

* Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Recital (10), Article 1 par. 2 (i).

** Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome II).

“ Bart Volders, “Culpa in Contrahendo in the Conflict of laws A Commentary on Article 12 of the
Rome Il Regulation,” Yearbook of Private International law 9 (2007): 128.

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 14 par. 1 provided that: The parties may agree to
submit non-contractual obligations to the law of their choice:

(a) by an agreement entered into after the event giving rise to the damage occurred; or
(b) where all the parties are pursuing a commercial activity, also by an agreement freely negotiation

before the event giving rise to the damage occurred.
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2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the
law applicable to non-contractual obligations, Recital (30) provided that: Culpa in contrahendo for the purposes
of this Regulation is an autonomous concept and should not necessarily be interpreted within the meaning of
national law. It should include violation of the duty of disclosure and the breakdown of contractual negotiation.

“ Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 497.

“ Regulation (FC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 14 par. 1 provided that: The choice shall be expressed
or demonstrated with reasonable certainty by the circumstances of the case and shall not prejudice the rights
of third parties.

® Thomas Kadner Graziano, “Freedom to Choose the Applicable Law in Tort - Article 14 and
4(3) of the Rome Il Regulation,” in The Rome Il Regulation on the Law Applicable to Non-Contractual
Obligations: A New International Litigation Regime, eds. John Ahern and William Binchy (Leiden: Martinus
Nijhoff Publishers, 2009), pp. 119-120.

“ Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 498.
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" Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 1 provided that: The law applicable to a
non-contractual obligation arising out of dealings prior to the conclusion of a contract, regardless of whether
the contract was actually concluded or not, shall be the law that applies to the contract or that would have
been applicable to it had it been entered into.

“® Dario Moura Vicente, “Culpa in Contrahendo,” in Encyclopedia of Private International Law, p.
495; Lubos Tichy, “Article 12: Culpa in contrahendo,” in European Commentaries on Private International
Law (ECPIL), Volume lll: Rome Il Regulation - Commentary, eds. Ulrich Magnus and Peter Mankowski (Ger-
many: Otto Schmidt, 2019), p. 427.

“ Ivo Bach, “Article 12 Culpa in contrahendo,” in Rome Il Regulation Pocket Commentary, ed.
Peter Huber (Munich: Sellier European Law Publishers, 2011), pp. 319-320; Bart Volders, Culpa in Contrahendo
in the Conflict of laws A Commentary on Article 12 of the Rome Il Regulation, 132.
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** Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 3 par. 1 provided that: A contract shall be governed by
the law chosen by the parties. The choice shall be made expressly or clearly demonstrated by the terms of
the contract or the circumstance of the case.

' faulangunasilunisfumnguraneiiedsduiudyaaneliunns ¢ wingmnovesanimglsinge
nawmaﬁi%ﬂ'ﬁuﬁ'wf‘jmmﬁzgim Tusnguiisiifisilu Peter Stone, EU Private International Law, 2 ed., (UK: Edward
Elgar Publishing Limited, 2010), pp. 309-322; Geert van Calster, European Private International Law, 2™ ed.,
(UK: Hart Publishing, 2016), pp. 217-221.

52

Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look
at Article 12 of the Rome Il Regulation, 500.
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** Lubo$ Tichy, “Article 12: Culpa in contrahendo,” in European Commentaries on Private
International Law (ECPIL), Volume lll: Rome Il Regulation - Commentary, pp. 428-429.
> Najib Hage-Chahine, Culpa in Contrahendo in European Private International Law: Another Look

at Article 12 of the Rome I Regulation, 506-507.
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*> Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 5.

*® Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 6.

*" Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 7.

*® Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, Article 8.

** Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (a) provided that: the law of the country in
which the damage occurs, irrespective of the country in which the event giving rise to the damage occurred
and irrespective of the country or countries in which the indirect consequences of that event occurred.

" Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (b) provided that: where the parties have
their habitual residence in the same country at the time when the event giving rise to the damage occurs, the
law of that country.

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations, Article 12 par. 2 (c) provided that: where it is clear from all
the circumstance of the case that the non-contractual obligation arising out of dealings prior to the conclusion
of a contract is manifestly more closely connected with a country other than that indicated in points (a) and

(b), the law of that other country.
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