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Abstract

The COVID-19 pandemic is an unprecedented global phenomenon, which
causes widespread infections and deaths. Its extended surge of severity continues
to have negative impact on the maintenance of the adequate standard of living,
which is a fundamental human right. As a result, some people, whose countries of
origin are unable or unwilling to provide protection against the COVID-19, decide
to seek asylum in other countries believed to provide more effective protection.
Nevertheless, one of the key conditions to determine the refugee status of
applicants is the proof of, or the risk of, “being persecuted” in the country of origin.
As this condition has typically been associated with the violations of civil rights,
the effects caused by the pandemic may fall outside the scope of this condition.
Therefore, this research article aims to analyze the interpretation of the condition
“being persecuted”, utilizing the general rule of treaty interpretation, to potentially
include the effects caused by the pandemic, while acknowledging certain practical

challenges.
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' World Health Organization (WHO), COVID-19 Public Health Emergency of International Concern
(PHEIC) Global Research and Innovation Forum [online] Available from: https://www.who.int/publications/m/
item/covid-19-public-health-emergency-of-international-concern-(pheic)-global-research-and-innovation-forum
[1 July 2021]

* Asbjorn Eide, “Adequate Standard of Living,” in International Human Rights Law, eds. Daniel
Moeckli, Sangeeta Shah and Sandesh Sivakumaran (Oxford University Press, 2018), p. 196.

* Ibid, p. 197.
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* United Nations High Commissioner for Refugees (UNHCR), Handbook and Guidelines on Procedures

and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol Relating
to the Status of Refugees, February 2019, HCR/1P/4/ENG/REV. 4, p. 18.

® United Nations General Assembly, Convention Relating to the Status of Refugees, UNTS Vol.
189, 1951, p. 137. (Refugee Convention), Art. 1(A)(2).

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion,
is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of
the protection of that country; or who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it. In
the case of a person who has more than one nationality, the term “the country of his nationality” shall

mean each of the countries of which he is a national, and a person shall not be deemed to be lacking the
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protection of the country of his nationality if, without any valid reason based on well-founded fear, he has
not availed himself of the protection of one of the countries of which he is a national.”

° Marjoleine Zieck, “The European Refugee Crisis from a Vantage Point of View,” in Netherlands
Journal of Legal Philosophy (2016), p. 45.

" Supra Note 5, Refugee Convention, Art. 1(B)(1)(a).

¢ United Nations General Assembly, Protocol Relating to the Status of Refugees, UNTS Vol. 606,
1967, p. 267 (Refugee Protocol), Art. 1(2).

“2. For the purpose of the present Protocol, the term “refugee” shall, except as regards the

application of paragraph 3 of this article, mean any person within the definition of article I of the Convention
as if the words “As a result of events occurring before 1 January 1951 and...” and the words “...as a result of

such events”, in article 1 A (2) were omitted.”
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winAsLieraslunsiiansaneuluiiudenle Weosainlusenitanissseudygyiiu
Asveudyan 1951 ({3519%) llenamdeaguifeniuddrinanuviemesuienlasunis
gousulun1slula segsmaiiunsaiuiinismenisairsonisagUarmiiiioninun
Tdauinisnssinidmaiedeunaaludnvaglaianeaduieidunisgnusein
Usznsauviliyaradeswesuaufuaseslunisseninssemalany 1udiunuag
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Juldlilaaelumal o' wenainil msldssyadrinanuniemesunsvesdeulull
§ea0nARBINULLINNNITAANULUUEAVEULAZEDAARBINUNBEA LUDISUNUNYRINTANS
1967 fleszyibidideteanunisallvaisnugdase (“new refugee situations”) #1913
NndunevidiwazenlegneuenveunnsUsiuldveteudya 1951 nede™

og4lsfii nmsEnwImulusseznainiunesdnissgninasemalas aaly
ssUsEmAawistiuun U TRnAnwReuly “msgnusyiinuszns” nnefswanseny
sodvEmanaZouvesyana fedrsiiulddalunsdesdinisseninaszina Ae ndninasi
vosavnmglsy Gedgaundniia 27 SpnadunAnieudyan 1951 uasitans 1967 18
98 EU Council Directive 2011/95EU “Qualification Directive” Sutioifunuamidliun
fgaundnlunsionsandest taede 92) styfedienisnssindifioindu “nsgnusedin

° James C. Hathaway and Michelle Foster, The Law of Refugee Status, (Cambridge University Press,
2018), p. 182.
' Supra Note 4, UNHCR Handbook, p. 51.
"' Atle Grahl-Madsen, The Status of Refugees in International Law, (Vol | Sijthoff, 1966), p. 193.
> Supra Note 8, Refugee Protocol, Preamble.
“Considering that new refugee situations have arisen since the Convention was adopted and

that the refugees concerned may therefore not fall within the scope of the Convention”

188



MIEAINYNLIY PRINTUUNTIN R U 39 atiun 3 : ngAdneu 2564

Usgms” ludnwazfiaseuaquifiosdvimanaiieuiilionagnseuansie (Non-derogable
Civil Rights) witiu g 1) nansevhyuussiedenieviednladsrndsnuguusonmame
2) IAINTNNNGUUIY UINTAITNINUNATEY UINTNITNNEITIV UAE/MT0 UINTNIT
\Reafumsma AdnwazdenufuRvientdultenaudenufin 3) nsadlyludnuas
ldlddndruntefiumadenufod 4) msufiasmadrdenssurumsyfssnludnumei
LiladndruniolunsdenUfif waz 5) nisadnydudunaunannisufasiidih
sthimemsnsluaeumsaiaudnuds” uenaind wuadiininwwesmansUsie
wuirdinslidmiinnsieudeulsilituegfundunsefiAatuuitinuagsinees
yana Wy maavigeuinildinduluuuimisii “nsgaussiauszns” azdeaduns
nszvhillnaiiesresnane (Cruelty) fTdnwaisiiguussgndn (Extreme)” waganunsaldu
SunseeTinld (Lethal) warluFeaderiuimawesiulfinduluuumaiii “nisgn
Useinussns” axfeudunmsnssvhiifinsandindvBuyuetuagneguuss (Severe)” dyiy
Fofasanmnuunufiidaealudnuasd orvdmarlinanssnuannisssunslug)
laidhadhedeuly “nmagnusesfaussmns Tumsfiansananunwgads

[

1.2 sz08uis9e

¥ Q‘I 1 ¥ t4 Ya o = Y o a o dy = ! d‘ =

Aaewgfina1teiy §33eeladnvinunanuidel Tnedgagmanediiefny
Wnswn1sinuReuly “nsgnuseinusemns” Tunsinsananunngady anunse
I~ o = My A | ~ a ! a =
Annulrnulvdmanssnuainnisseuatnglavisel Tnelauufigiuin msfinnuReuly
“n1sgnusedinusems” amundnnismalilunisiauausdygyrnusinglueudyan

g
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" European Union (EU), Council of the European Union, Directive 2011/95/EU of the European
Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees
or for persons eligible for subsidiary protection, and for the content of the protection granted (recast),
2011, OJ L. 337/9-337/26; 20.12.2011, 2011/95/EU, Art.9(2).

' Sirbu v. Holder, 718 F.3d 655 (USCA, 7" Cir., 2013).

B Ghali v. Immigration and Naturalization Service, 2000 U.S. App LEXIS 19156 (USCA, 9" Cir., 2000).

' Wackowski v. Immigration and Naturalization Service, 1999 U.S. App LEXIS 26590 (USCA, 7" Cir,,
1999).

" BVerwG (Federal Administrative Court of Germany), Decision of 9 December 2010 - 10 C 19.09 -
para. 16.
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(3) AtDIUTUNURIaUSAY ) (Context)

'® Sarvin, Full Federal Court of Australia (FFC), 2000, pp. 187-188.
' United Nations, Vienna Convention on the Law of Treaties, UNTS Vol. 1155, 1969, p. 331 (VCLT),
Art. 31.
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" Anthony Aust, Modern Treaty Law and Practice, (Cambridge University Press, 2013), p. 234.
' International Law Commission (ILC), Draft Articles on the Law of Treaties with Commentaries,
Yearbook of International Law Commission, 1966 Vol. Il 187 (Draft Articles Treaties), p. 219.

2 Supra Note 19, VCLT, Art. 32.

% |bid, VCLT, Art. 33.
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** Council of Europe, The Evolution of Human Rights [online] Available from : https://www.coe.

int/en/web/compass/the-evolution-of-hnuman-rights [8 July 2021].

# United Nations Office of the High Commissioner of Human Rights (OHCHR), COVID-19 Guidance
[online] Available from: https://www.ohchr.org/Documents/Events/COVID-19_Guidance.pdf [9 July 2021].

% Gerald Fitzmaurice, “Law and Procedure of the International Court of Justice: Treaty Interpretation
and Certain Other Treaty Points,” in 28 British Yearbook of International Law 1 (1951), p. 2488.

27

Hersch Lauterpacht, The Development of International Law by the International Court (Grotius

Classic Reprint Series), (Cambridge University Press, 1958), p. 203.
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* Supra Note 21, Draft Articles Treaties, p. 219.

* South-West Africa, Ethiopia v. South Africa, Second Phase, [1966] ICJ Rep 6, 18" July 1966, United
Nations [UN]; International Court of Justice [ICJ], p. 31.

“An international instrument has to be interpreted and applied within the framework of the

entire legal system prevailing at the time of the interpretation.”

* R v. Secretary of State for the Home Department, Ex parte Adan, CO/872/98, United Kingdom:
House of Lords (Judicial Committee), 2 April 1998.

' Sepet (FC) and Another (FC) v. Secretary of State for the Home Department, [2003] UKHL 15,
United Kingdom: House of Lords (Judicial Committee), 20 March 2003, p. 862.

193



Chulalongkorn Law Journal Vol. 39 Issue 3 : November 2021

AMAUNITAAINNY P9ty wpeannauden 1951 Lﬂuau%é’fuimﬁLﬁm%’mﬁ’umiﬁuﬂiaq

q A A

a =€ =

NEUYYYYU msfnnudeuly “msgnuserinysems” 992ADIANTINEINANTENUFN 9

mmﬁmumamﬂa wazdosfauluanvuy vﬂ,mﬂgLaﬁmiﬂumaaamuuwmmaa

(%
&Y

AMAUU IG]EJLQ‘W’]%E]EJ’NENLllG‘QﬂﬂaUUIG]iUNﬁﬂi%%Uﬁ]Wﬂﬂ’]ii%‘Uﬁﬂiﬁfy

L0 S

3.2 #@9AARBINURANNITAAIUAIUAMNRNIBUNASIIUAN

nsAnuEUsdygInANIneUnfsssuan Wunisiinnulneendeninumne
agUndsssunudiaslidudosdiy q duligiuanuAnu1anniseeusuin deed
Vo Y A Y a o 1 I % Ao a ~ o = L3
#3194 ImFenunltlusiunausdygydeudundngundnanungalunisnasdotwanuisunl
Y0453197” Taglueudyar 1951 53199 Tdd1 “nisgnuseinUsems” Fanaindily
A1WBINGWIT “being persecuted” WaTATWIHTUAAIN “d’étre persécutée” lneii
:’1 < d' (% (% 4 Y a a o LYY v 34
M9 2 muwndunuiteudyn 1951 SusenugnABILiasuaziigunatdulaleiu
viell Tun1sAumanuvaneunfsssuan gaaudnAunainanuniienysinglu

= a vaa [ =~ A o a
waunsy Fadunwilianaaluansvetandnstntioulaenasn fsviena House of
Lords luaf Horvath #ifinine Lord Lloyd sgudndunisfinanudiin “persecution”
N 3 a wva v I A a v 35 I 3 a

puauvEneisInglunauynsuduwunufiadudunegfiuas™ egnelsna Tunisianu
A1 “persecution” muAIVHIENUTINGlUNIUIYNTN HRAuMTALTuNIsTagAile

¥

= a 1 A
VBN 2 Usen1s NaNIAe

Usegnsusn nsaanuliastafniunsinuaIu@snes (Literalist Approach)
wnauiuly TegludtsdausunuagauyslseasaiioUsylevilnuuy¥esssuues
audyay 1951%° Feleninsanildenndasiumiininwenagiosansidelund Khawar

'
a

nldguduinnisinanuainanunnefiusnglunawiynsuiissegnaiendudidunse

32

Gabcikovo-Nagymaros Project, Hungary v. Slovakia, Judgment, Merits [1997] ICJ Rep 7, 25th
September 1997, United Nations [UN]; International Court of Justice [ICJ], pp. 114-115.

“Treaties that affect human rights cannot be applied in such a manner as to constitute a denial of
human rights as understood at the time of their application.”

* Supra Note 20, p. 234.

** Supra Note 5, Refugee Convention, Art. 46.

* Horvath v. Secretary of State for the Home Department, [2000] UKHL 37, United Kingdom: House
of Lords (Judicial Committee), 6 July 2000.

* R v. Asfaw, [2008] UKHL 31, United Kingdom: House of Lords (Judicial Committee), 21 May 2008.
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3 Minister for Immigration and Multicultural Affairs v. Khawar, [2002] HCA 14, Australia: High Court,
11 April 2002.

*® Guy S. Goodwin-Gill and Jane McAdam, The Refugee in International Law, (Oxford University
Press, 4" Edition, 2021), p. 94-97.

* Oxford Learner’s Dictionary, Persecution [online] Available from: https://www.oxfordlearnersdic-
tionaries.com/definition/english/persecution?g=persecution [12 July 2021].

%0 Refugee Review Tribunal (Australia, V97/07049), 1997 RRTA 3341, 3 September 1997.

' Expert Meeting on Complementarities between International Refugee Law, International Criminal
Law and International Human Rights Law, “Summary Conclusions,” in International Journal of Refugee Law

Vol. 23 (2011), p. 863.
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2 Gerhard Werle and Florian JeRberger, Principles of International Criminal Law, (Oxford University

Press, 4" Edition, 2020) p. 893.
“ Humphrey Waldock, “Third Report on the Law of Treaties, by Sir Humphrey Waldock, Special
Rapporteur, 1964,” in 2 Yearbook of International Law Commission Vol. 5, p. 14.
“ Supra Note 19, VCLT, Art. 31(2).
“ lbid, VCLT, Art. 31(3)(@)-(b).

*bid, VCLT, Art. 31(3)(c).
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" Supra Note 5, Refugee Convention, Preamble.

“The High Contracting Parties,

Considering that the Charter of the United Nations and the Universal Declaration of Human Rights
approved on 10 December 1948 by the General Assembly have affirmed the principle that human beings shall
enjoy fundamental rights and freedoms without discrimination,

Considering that the United Nations has, on various occasions, manifested its profound concern
for refugees and endeavoured to assure refugees the widest possible exercise of these fundamental rights
and freedoms”

® Jack Donnelly, “International Human Rights: A Regime Analysis,” in International Organization Vol.
40 Issue 3 (1986), p. 599-600.

“ Campbell McLachlan, “The Principle of Systemic Integration and Article 31(3)(c) of Vienna Conven-
tion on the Law of Treaties,” in International & Comparative Law Quarterly Vol. 54 (2005), p. 279.

** Philipppe Sands, “Treaty, Custom and the Cross-Fertilization of International Law,” in Yale Human
Rights and Development Law Journal Vol. 1 (1998), p. 87.

' Tsngiate 1.1
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avviouldnnnisiniilunaisewn liinadulugviuunisesnenaisaiionionun
AN 1IDAINARY LU ﬁﬂﬂmm%’mmﬂwmﬂgﬁaLLma‘inzmma (United Nations
High Commissioner for Refugees) (@11ne11 UNHCR) lodavinaiieindnenisAuasadiunia
s¥7I9UsEINA (Guidelines on International Protection) luusgifiumng o 1w Sfmana™
wazfiAamamaun® fdinau UNHCR Idaenunsnuazsnadansansseninalssimasiu
avsuywerududnunnlilugiie uazmininwvesmansediladevesnmznssuns
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wuify Wy FiliadvesnaiznsTunisgnssaifumaniiadoainoiuaud® dfininw
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“magnuszinvszms” JsmsianuludnvasiidifaiannusUssadfiazdunsosds
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*2 United Nations, Final Act of the United Nations Conference of Plenipotentiaries on the Status

of Refugees and Stateless Persons, UNTS, Vol. 189, 1951, p. 137.

“Expresses the hope that the Convention relating to the Status of Refugees will have value as an
example exceeding its contractual scope and that all nations will be guided by it in granting so far as possible
to persons in their territory as refugees and who would not be covered by the terms of the Convention, the
treatment for which it provides.”

** United Nations High Commissioner for Refugees (UNHCR), Guidelines on International Protection
No.1: Gender-related Persecution within the Context of Art.1A(2) of the 1951 Convention and/or its 1967
Protocol Relating to the Status of Refugees, May 2002, HCR/GIP/02/01, p. 5-9.

> United Nations High Commissioner for Refugees (UNHCR), Guidelines on International Protection:
Religion-based Refugee Claims under Art.1A(2) of the 1951 Convention and/or its 1967 Protocol Relating
to the Status of Refugees, May 2002, HCR/GIP/04/06, p. 2-11.

> WH v. Athiopien [2006] 2006/32-336 (Sw. ARK/CRA) [Swiss Asylum Appeal Commission], 9 October
2006.

% STS No. 2781/2009 (Spanish Supreme Court), May 11, 2009.

°" Stenaj v. Gonzales, 227 Fen Appx 429 (USCA, 6" Cir., 2007).
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* Arbitral Award of 31 July 1989, Guinea-Bissau v. Senegal, Judgment, Merits [1991] ICJ Rep 53, 12
November 1991, United Nations [UN]; International Court of Justice [ICJ].

** Supra Note 47.

" United Nations High Commissioner for Refugees (UNHCR), “The International Protection of Refugees:
Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees,” in Refugee Survey Quarterly,
Vol. 20, Issue 3, (2001), p. 77.

' Supra Note 22.

2 A v Minister for Immigration & Ethnic Affairs [1997] (Australia High Court HCA 4), p. 231.
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® Supra Note 9, p. 183.
5 Paul Weis, “The Concept of the Refugee in International Law,” in Journal of International Law
Vol. 928 (1960), p. 87.

% United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, E/AC.32/SR.17, 31 January 1950, pp. 3-4.

% Supra Note 9, p. 184.
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1 General Comments No. 36 Wignfiunslignyilidedinlaggwnala 31

" Arguello-Garcia v. Canada (Minister of Employment and Immigration) [1993] FCJ 635 (Can. FC),
23 June 1993.

® Chan v. Minister for Immigration and Ethnic Affairs [1989] 169 CLR 379 (Australia High Court), 9
December 1989.

 United Nations Human Rights Committee, General Comment No. 36: The Right to Life (Art. 6
of the Covenant), CCPR/C/GC/35, 2019, para. 3.

° United Nations General Assembly, International Covenant on Civil and Political Rights, UNTS
Vol. 999, 1966, p. 171 (ICCPR), Art. 6.
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Supra Note 69, para. 6.
" United Nations General Assembly, International Covenant on Economic, Social and Cultural
Rights, UNTS Vol. 993, 1966, p. 3 (ICESCR), Art. 12(1).

" Supra Note 2, p. 196.

™ Supra Note 72, ICESCR, Art.12(2).
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" United Nations Committee on Economic, Social and Cultural Rights (CESCR), General Comment
No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 of the Covenant), E/C.12/2000/4,
2000, para. 12.
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’® John Tasioulas, Minimum Core Obligations: Human Rights in the Here and Now [online] Available
from: https://openknowledge.worldbank.org/bitstream/handle/10986/29144/122563-WP-Tasioulas2-PUBLIC.pdf
[20 July 2021].

" Ibid.
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® United Nations Committee on Economic, Social and Cultural Rights (CESCR), General Comment
No. 12: The Right to Adequate Food (Art. 11), E/C.12/1999/5, 1999, para. 17-18.
" Supra Note 68, p. 258.
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# United Nations, Conference of Plenipotentiaries on the Status of Refugees and Stateless
Persons, Summary Record of the Twenty-Second Meeting (26 November 1951), UN Doc. A/CONF.2/SR.22.

' Antonio Guterres, Migration, Displacement and Planned Relocation [online] Available from:
https://www.unhcr.org/news/editorial/2012/12/55535d6a9/migration-displacement-planned-relocation.html
[27 July 2021].

¥ Matthew Scott, Climate Change, Disasters, and the Refugee Convention (Cambridge University
Press, 2020), p. 6.

® Jane McAdam, Climate Change, Forced Migration, and International Law (Oxford University
Press, 2021), p. 46.

8 Andrew E. Shacknove, “Who is a Refugee?,” in Ethics Vol. 95 No. 2 (1985), p. 277.
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® Ibid, p. 275.
% Supra Note 5, Refugee Convention, Art. 1(A)2).

87

Supra Note 35.
% Guy S. Goodwin-Gill, “Non-Refoulement and the New Asylum Seekers” in Virginia Journal of Inter-
national Law Vol. 26 No. 4 (1986), p. 901.
 United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, “Memorandum from the Secretary-General”, E/AC.32/2, 3 January 1950.
" Supra Note 35.
° United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on
Statelessness and Related Problems, “United Kingdom: Draft Proposal for Article 1”7, E/AC.32/L.2) 17 January 1950.
2 United Nations Ad Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on

Statelessness and Related Problems, “France: Proposal for a Draft Convention”, E/AC.32/L.3) 17 January 1950.
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* Supra Note 84, p. 279.
* Supra Note 13.

* Supra Note 11, p. 193.
% Supra Note 38, p. 90.
" Andreas Zimmermann and Claudia Mahler, “Article 1A, para. 2 (Definition of the Term ‘Refugee’),”
in The 1951 Convention Relating to the Status of Refugees and Its 1967 Protocol: Commentary, eds.

Andreas Zimmermann (Oxford University Press, 2011), p. 348.
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*® Supra Note 5, Refugee Convention, Preamble.
* Matter of Acosta, A-24159781, United States Board of Immigration Appeals, 1 March 1985
% Supra Note 62, p. 248.
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' Supra Note 8, Refugee Protocol, Preamble.

1 Tsngide 5.3
' Tingiade 3.4
" Niall Crowley, Identifying and Preventing Systemic Discrimination at the Local Level
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' International Federation of Red Cross And Red Crescent Societies (IFRC), World Disasters Report
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% United Nations Human Rights Council (UNHRC), Racial and Xenophobic Discrimination and
the Use of Digital Technologies in Border and Immigration Enforcement, Report of Special Rapporteur on
contemporary forms of racism, racial discrimination, xenophobia and related intolerance, A/HRC/48/76, 2021,
para. 24, 42.
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Supra Note 68.
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