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Abstract

In the ongoing trade and investment agreements negotiation between
Thailand and the European Union (EU), the EU will likely request that Thailand agree
to the use of international investment court (i.e., bilateral investment court) as the
investor-state dispute settlement (ISDS) mechanism, which shall replace arbitration
traditionally adopted in most investment treaties. This development conforms
with the EU’s position found in its recently negotiated or concluded international
agreements, which are Transatlantic Trade and Investment Partnership (TTIP),
Comprehensive Economic and Trade Agreement (CETA), EU-Singapore Investment
Protection Agreement (EU-Singapore IPA), and EU-Vietnam Investment Protection
Agreement (EU-Vietnam IPA). This article aims to study the origin, characteristics,
advantages, and drawbacks of such a new form of ISDS to identify observations and

concerns that Thailand should consider in formulating its negotiation position and
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possibly prepare itself to be part of the system. According to the study, whereas
the adoption of bilateral investment court may generate certain benefits, such as
eliminating public suspicion about the decision-maker’s impartiality, it may not
solve most of the ISDS problems at the center of Thailand’s concerns. In particular,
the country shall be responsible for additional regular expenses, apart from other
case-related expenses, either as a treaty party or a disputing party. In addition,
it is doubtful whether the court would alleviate the problem of adjudicatory

inconsistency as currently encountered in arbitration.

Keywords: Bilateral Investment Court, International Investment Court, Investment

Arbitration, International Investment Law, European Union, ISDS
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European Commission, “Thailand,” (23 April 2020) [online] Available from : https://ec.europa.eu/
trade/policy/ countries-and-regions/countries/thailand. [17 June 2020]

* Council of the European Union, “Thailand: EU to Broaden Its Engagement Following Elections,” (14
October 2019) [online] Available from : https://www.consilium.europa.eu/en/press/press-releases/2019/10/14/
thailand-eu-to-broaden-its-engagement-following-elections. [17 June 2020] (“The Council also stresses the
importance of taking steps towards the resumption of negotiations on an ambitious and comprehensive Free
Trade Agreement (FTA).”)

* Phusadee Arunmas, “Government to Expedite Studies on Thai-EU FTA,” Bangkok Post (16 October
2019) [online] Available from : https://www.bangkokpost.com/business/1772894/government-to-expedite-stud-

ies-on-thai-eu-fta. [17 June 2020]
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famameglsuidugisavidendlugisiiiiuan Wy Transatlantic Trade and Investment

Partnership (TTIP) Comprehensive Economic and Trade Agreement (CETA) EU-Singapore

* “3ea3UrTAINe-8y wintdeaunuusenh,” JIuATegRR (22 ganan 2562) [online] Available from :

https://www.thansettakij.com/content/412639. [17 ﬁqma‘u 2563]

® European Commission, “EU-Vietnam Trade and Investment Agreements,” (18 June 2020) [online]
Available from : http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437. [20 June 2020]

¢ European Commission, “EU-Singapore Trade and Investment Agreements,” (November 2019) [online]
Available from : https://trade.ec.europa.eu/doclib/press/index.cfm?id=961. [20 June 2020]

" Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau Ag (In
Liquidation) v. Kingdom of Thailand, UNCITRAL; 9) walisuns Juning, wé'ﬂﬁugﬂmlmngwmamiammwdw
UszmAkazmsaiunisasmuszndtssema (ssiiuiumine1desssuenans, 2562), i 197-221.

® Kingsgate Consolidated Ltd v. The Kingdom of Thailand, UNCITRAL; § 81U1% Femaay, “URang
nguaneafeuglagaIn1swilonmnes: ArdinauazUsemalne”, Msansiifianans, 48 @guieu 2562), wii 398.
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° “Mexico—United States: Expropriation by Mexico of Agrarian Properties Owned by American

Citizens,” American Journal of International Law Supplement 32 (October 1938), p.182 (ﬁ]ﬂwmaﬁ)’m%iuum%
JMInsEnTIMsENUsvAvesanigenin fa tondassvyaindlnuszdingnedediu atuasiuil 21 nsngiey
A.A. 1938); Santiago Montt, State Liability in Investment Treaty Arbitration: Global Constitutional and
Administrative Law in the BIT Generation, (Hart Publishing, 2009), pp.38-39.

' J. G. Merrills, International Dispute Settlement, 4" edition, (Cambridge University Press, 2007), p.91.

" Ibid., p.128.

" Kenneth J. Vandevelde, “Sustainable Liberalism and the International Investment Regime,”
Michigan Journal of International Law, 19 (Winter 1998), pp.386-390.

B W. Michael Reisman, “International Arbitration and Sovereignty,” Arbitration International, 18

(September 2002), p.233.
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ﬁﬁ%’auwjﬁé’wmiamu (treaty with investment provisions: TIP) Husuwiaaunin
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' R. Doak Bishop and others, Foreign Investment Disputes: Cases, Materials and Commentary,

2" edition, (Kluwer Law International, 2014), pp.8-9.

" W. Michael Reisman and Robert D. Sloane, “Indirect Expropriation and Its Valuation in the BIT
Generation,” British Yearbook of International Law, 74 (November 2004), pp.116-117.

*© grudieyaves United Nations Conference on Trade and Development 5ey3n a4 $ufl 23 Sunnmy 2564
ﬁau%ﬁzyty’mﬁamumimﬁﬁgﬁu 2,825 atu Tneinatsduldoginuu 2,257 atu uasilauddayandu 1 flfounidhenis
amuuduauitdu 420 ety Tasfinataduldogsiuiu 324 atfu. UNCTAD, “International Investment Agreements
Navigator,” [online] Available from: https://investmentpolicy.unctad.org/international-investment-agreements.
[23 December 2021]

" Andrew T. Guzman, “Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral
Investment Treaties,” Virginia Journal of International Law, 38 (1998), p. 667; ﬁﬂm%’uﬁaimsaﬁmad%’aé’uﬁiﬂgmﬁ
7 Lauge N. Skovgaard Poulsen, Bounded Rationality and Economic Diplomacy: The Politics of Investment

«a

Treaties in Developing Countries, (Cambridge University Press, 2015); simswst waslng, 3915003849 Bounded
Rationality and Economic Diplomacy: The Politics of Investment Treaties in Developing Countries by Lauge N.
Skovgaard Poulsen,” 213815HlAf&EAS, 48 (Tugnew 2562), i 598. Iay Poulsen ldadn lifindnguludeusedng
';'1msmﬂaqﬁnau%ﬁﬁgzyﬁn'15aw1umdﬁiﬁiamaiﬁﬁmiamumwwﬁlu%’gﬁé’mﬁymmSTTu wazdmihisgfidasaanas
vhausdayanaisnninsinaulevudeyaiieisdimmualnsauysal Susfaummnainenaflunisiug (cognitive bias)
UUIENIs.

' Jan Paulsson, “The Power of States to Make Meaningful Promises to Foreigners,” Journal of

International Dispute Settlement, 1 (August 2010), pp.341-342.
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¥ W. Michael Reisman and Mahnoush H. Arsanjani, “Interpreting Treaties for the Benefit of Third
Parties: The ‘Salvors’ Doctrine’ and the Use of Legislative History in Investment Treaties,” American Journal
of International Law, 104 (October 2010), p.602.

** Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2™ edition,

(Oxford University Press, 2012), p.13.
' UNCTAD, “Investment Dispute Settlement Navigator,” [online] Available from : https://invest-
mentpolicy.unctad. org/investment-dispute-settlement. [5 September 2021] Imﬂﬂluﬁ’mmadmmg’luﬁmmn’;uﬁu
thudseenfudemwesnisuiilagnse (direct expropriation) 131 Af waziSowennasnsiadewauiu (indirect
expropriation) 450 Af.

2 ghagrdludesd Wangldan wes 23) vesausdynsamuninidsenineenaninslneuay
aviiussgiwesuil (Thailand-Germany BIT) %dﬁiyﬁﬁ&ﬁm’h “Each Contracting Party shall in its territory in any case
accord such investments by investors of the other Contracting Party and their returns fair and equitable treatment
and full protection.” Taglall#fin1seunewiisnfiasn “fair and equitable treatment” fieezls vieflnruminginegails

23

fegsluzesil WWingldann ums1 1110 vesrusnainIsAaseninimile (North American Free

Trade Agreement: NAFTA ‘Tjﬂﬁ’iyiﬁalﬂmi’] “No Party may directly or indirectly nationalize or expropriate an
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expropriation of such an investment.” Tngliilaasutginezlsfionis “indirectly nationalize or expropriate” 13
oylsAe “a measure tantamount to nationalization or expropriation.”

. Iﬂim@ Kyla Tienhaara, “Regulatory Chill and the Threat of Arbitration: A View from Political Sci-
ence” in Evolution in Investment Treaty Law and Arbitration, eds. Chester Brown and Kate Miles (Cambridge
University Press, 2011), pp.606-627.

» Iﬂim@ NAFTA Free Trade Commission, “North American Free Trade Agreement Notes of Interpre-
tation of Certain Chapter 11 Provisions,” (31 July 2001) [online] Available from : http://www.sice.oas.org/tpd/
nafta/Commission/ CH11lunderstanding_e.asp. [19 June 2020]

M. Sornarajah, Resistance and Change in the International Law on Foreign Investment, (Cam-
bridge University Press, 2015), pp.56-57.

" Comprehensive and Progressive Agreement for Trans-Pacific Partnership, art 9.6(2). (“CPTPP”) lnaiin
mududaifunwineegnili@umamsiivmngludulsdveansuasansiseminssme nsensanisisUsema,
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2563. Yaauluningn 9.6(2) lasudvSwaunain North American Free Trade Agreement Notes of Interpretation
of Certain Chapter 11 Provisions.

# Article 9.6(2)(a) of CPTPP
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* W. Michael Reisman, “The Future of International Investment Law and Arbitration,” in Realizing

Utopia: The Future of International Law, ed. Antonio Cassese, (Oxford University Press, 2012), p.279.

** Margaret L. Moses, The Principles and Practice of International Commercial Arbitration 3"
edition, (Cambridge University Press, 2017), p.1.
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** Gary B. Born, International Commercial Arbitration, 2™ edition (Kluwer Law International, 2014),
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“ Nigel Blackaby and others, Redfern and Hunter on International Arbitration: Student Version

6" edition, (Oxford University Press, 2015), para 1.08.

116



MIEAINYNLIY PRINTUUNTIN R Ui 40 atun 1 : Jueu 2565

New York Convention) Uagaudna13mienisseiudeinnnnienisasmuseninedgiu
ﬂu%’lasuaﬁgﬁu A.A. 1965 (Convention on the Settlement of Investment Disputes

Between States and Nationals of Other States: ICSID Convention)™

Lord Mustill lananaiis New York Convention 1luenanslunissswingseine

PN o & d' ! A a 1% [y 3 LY va

Mszavaudnsanniantudiuninetesiveunlanainis wave1avsduundyds
i Aa a a N wa 3 a ¢qp

noraesEninaUsemaniuseansnmunnigaludseifaansvesngranenidizg® lag

JaguuiisgnAdruuniadu 169 Uszma® lnesgmaiiusnsdiazdesiadunstmiuly

MINFYYIDUIIIAAINITIENINANNIM NA1IAD A1AUBISFNIAILABIT MU TBANN

Y

ganvNasuUAIINUTINg AN nlannadlissudeninmingniseunlanainis®

v o 1

wazApgauTuLasTIAUMUANTUIRAIIUTEMA® danalranduinveseunlngaInsiag

Y
v |

meladsruvaseydynInina1iinadefuagan 199 BeiaannsTaAunUAmANIN
=

= % Yo o a A A A DRI
Yasranlagnaniaazinalifaduianslulsemavasmaniininwan viveiinalddeiu
melunguuszimeanusznoumeUssmeadnuiulduninmitu®

1 A . Y o ¥ [ 1Y LYY o dy
96131377 New York Convention lainwuadaentiuvainishiseadsfuanudvin
Tlunes v lesivueliesrnsvessy @dleemluaemanisly) Alig1unadsfumaeg
41115005999 UATVIALATHAAIINNTEUIUNTEUYLARAINTNYBUAIENNUNET D
17 a4 A ° a 148 o© & Y a .
L fnsnneareug lanainsidwndunanseli® Avuialagniinaau (set aside

“Ibid., para 1.91.
" Michael John Mustill, “Arbitration: History and Background,” Journal of International Arbitration
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Investment Arbitration,” Journal of International Economic Law, 20 (June 2017), pp.301-302.
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