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Abstract

A foreign company can choose to operate in another country whether in
the form of establishing a subsidiary or going to have a branch of the company.
If its subsidiary or its branch is profitable, the company may remit its profit back to
the home country in form of “Dividends” or “Branch Profit”, as the case may be.
However, because its branch and the headquarters are legally the same legal entity,
remittance of its branch profits back is therefore not considered as income of the
company (the headquarters). As a result, a source country where the company’s
branches are located has no taxing right to collect tax on the remittance of such
profits. In contrast, a subsidiary and a parent company are considered separate legal
persons. Profit remittance back by the parent company in the form of dividends is
considered as the income of the parent company. As a result, the country where
the dividends are derived has the taxing right to collect tax from such a dividend

payment. Therefore, many countries have introduced a branch profit tax. This
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includes Thailand, which enacted Section 70 Bis of the Revenue Code to collect
a similar branch profit tax, the so-called “branch profit remittance tax”. Thus,
even though branch profit tax and branch profit remittance tax look similar, tax
drafting, including tax base, tax timing, and tax collection, is different from each
other. According to the study’s findings, in terms of legal drafting, Section 70 Bis of
the Revenue Code is incompatible with the context of how a branch distributes its
profit back to headquarters. As a result, collecting taxes under Section 70 Bis of the
Revenue Code will cause issues for both taxpayers who pay taxes and tax officials

who collect taxes efficiently.

Keywords: Branch Profit tax, Branch Profit Remittance Tax, Tax Base, Tax Timing,

Tax Point, Legal Entity, Separate Tax Unite
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' Mark Northeast, “Outward Investment: The Branch v Subsidiary Decision,” Revenue Law Journal
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RevenuelawJl/1991/5.pdf. [27 April 2022]
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Diligent Corporation, “The Difference between a Branch and a Subsidiary: Diligent Insights,” [online]
Available from : https://www.diligent.com/insights/subsidiary-management/difference-between-branch-and-sub-

sidiary/. [26 April 2022]

*  Mark Northeast, Outward Investment: The Branch v Subsidiary Decision.

* dodunn: i1 “mB3uliuEn Wil waneis mBRUETITEUAuUTI SsonamitounTeunn
saunUsensiunmBRuldiiuanavesUsemelnenlsd wilaendnnisuds nBRulduienisiivdnnisedieiunisda
uduldtiRyanra nsdussniidedumungranelne

¢ Ault, Hugh J., Brian J. Amold, and Guy Gest, Comparative Income Taxation: A Structural Analysis,

3 edition (The Netherlands: Kluwer Law International, 2010), pp.333-334.
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" Ibid, pp.495-510.
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¢ Ibid, pp.495-496.
° Ibid, p.499.

' OECD. Commentary on Article 7 Concemning the Taxation of Business Profits. Model Tax Convention
on Income and on Capital 2017: Volume 1 and 2 (Updated 21 November 2017), 177. Paris: OECD, 2019;

1 gaamsAnunud Sinaneuseneildiinsfun$tuldannisdaiudlsvesavliunuisnly
fnausyine Taun Argentina Belgium, Denmark, Germany, India, Israel, Italy Japan Luxembourg, Malaysia, Mexico,
Netherland, Norway, Singapore, Spain ez Switzerland &1989lu “Worldwide Tax Summaries Online,” Worldwide
Tax Summaries Online. Pricewaterhousecopper. [online] Available from: https://taxsummaries.pwc.com/

search#qg=branch%20income [26 April 2022]
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' Ault, Hugh J., Brian J. Arnold, and Guy Gest, Comparative Income Taxation: A Structural Analysis.
p.515
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" Victor Thuronyi and Richard J. Vann, “International Aspects of Income Tax,” in Tax Law Design

and Drafting (The Hague: Kluwer Law International, 2000), pp.55-56.

10



MIEAINYNLIY PRINTUUNTIN R U7 40 atud 2 : nsngnaw 2565
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