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Abstract

Although arbitration is a private system of dispute settlement, domestic 

courts play a role in enforcing arbitral rulings. Where a foreign state is a party to 

an arbitral proceeding, that state may invoke immunity, both from adjudication and 

from measures of constraint, to bar a competent court from enforcing the rulings 

against the state. In this respect, customary international law regarding jurisdictional 

immunities of states is merely binding in principle without particularity. A forum 

state may accordingly have its legal rules in detail, giving effect to such a principle 

of international law. Nevertheless, Thailand has currently no legislative law on state 

immunity, making Thai court lack certain legal rules in determining the issue of state 

immunity in the enforcement of an arbitral ruling before the Thai court. This paper 

thus analyses the relevant concepts and theories, as well as approaches of 

international and foreign laws to this subject. This paper aims to propose guidelines 

for the Thai judiciary in determining the matter of jurisdictional immunities of states 

in the enforcement of arbitral rulings.
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9  Gary B. Born, International Commercial Arbitration, p. 2019.
10 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, p. 254.
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13  Gary B. Born, International Commercial Arbitration, p. 2019.  Chapter VIII of the 
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Law Journal 22, 8 (2021), p.1561.
15 Karl M. Meessen, �State Immunity in the Arbitral Process,� in Arbitrating Foreign Investment 
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at 1023.  Gary B. Born, International Commercial Arbitration, p. 2022-23. 
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17  Articles 17H and 17I of the UNCITRAL Model Law 2006; Section 42 of the Arbitration 

Act 1996 (UK).  UNCITRAL Model Law 2006, Explanatory Note, A.2, para. 2.  Article 17 of the 

UNCITRAL Model Law (original 1985 version).
18  Articles 17H and 17I of the UNCITRAL Model Law 2006.  Banco de Seguros del Estado 

v. Mut. Marine Ofce, Inc., 344 F.3d 255 (2d Cir. 2003); Pearl Petroleum Company Ltd v Kurdistan Regional 

Government of Iraq [2015] EWHC 3361 (QB) [39]-[40].
19  Articles 17J of the UNCITRAL Model Law 2006.  Libancell S.A.L. v. Republic of Leb., 

2006 U.S. Dist. LEXIS 29442 at **8-9 (S.D.N.Y. May 16, 2006); ETI Euro Telecom International NV v Republic 

of Bolivia [2008] EWCA Civ 880 (CA) [114].
20 Ian Brownlie, Principles of Public International Law (Oxford: Oxford University Press, 2003), 

p. 320; Peter-Tobias Stoll, �State Immunity,� in Max Planck Encyclopedia of Public International Law, 

ed. Anne Peters and Rüdiger Wolfrum (2011), para. 1; Hazel Fox and Philippa Webb, The Law of State 

Immunity, 3rd ed. (Oxford: Oxford University Press, 2015), p.11, 20.
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21 Jasper Finke, �Sovereign Immunity: Rule, Comity or Something Else?,� in European Journal 

of International Law 21, 4 (2010), p.874; Hazel Fox and Philippa Webb, The Law of State Immunity, 

p.13-14.
22 Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), paras. 56, 106. 

 Xiaodong Yang, State Immunity in International Law, p. 36.
23  Peter-Tobias Stoll, �State Immunity,� para. 14.
24 Jasper Finke, �Sovereign Immunity: Rule, Comity or Something Else?,� in European Journal 

of International Law, p.856-857; Xiaodong Yang, State Immunity in International Law, p. 35.  

Hazel Fox and Philippa Webb, The Law of State Immunity, p.17.
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Cours: Collected Courses of the Hague Academy of International Law 149 (1976-I): 190; Hazel Fox and 
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26  Karl M. Meessen, �State Immunity in the Arbitral Process,� Arbitrating Foreign Investment 

Disputes: Procedural and Substantive Legal Aspects: 389.
27 Xiaodong Yang, State Immunity in International Law, pp. 347-48.  Article 20 of the 

United Nations Convention on Jurisdictional Immunities of States and Their Property 2004 (UNCSI); 

Jurisdictional Immunities of the State (Germany v. Italy : Greece intervening), para. 113; Andrea K. Bjorklund, 

�State Immunity and the Enforcement of Investor-State Arbitral Awards,� in International Investment Law 
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28  Xiaodong Yang, State Immunity in International Law, p.362; Hazel Fox and Philippa Webb, 
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.  United Nations, �United Nations Treaty Collection� [Online], Available from: https://

treaties.un.org/Pages/View Details.aspx?src=IND&mtdsg_no=III-13&chapter=3&clang=_en [9 December 2022].
31  Xiaodong Yang, State Immunity in International Law, p.441.
32 Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19 

July 1991) (Document A/46/10), p.54.
33 Article 17 of the UNCSI: �If a State enters into an agreement in writing with a foreign natural 

or juridical person to submit to arbitration differences relating to a commercial transaction, that State 

cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent 

in a proceeding which relates to:

 (a) the validity, interpretation or application of the arbitration agreement;

 (b) the arbitration procedure; or

 (c) the conrmation or the setting aside of the award,

unless the arbitration agreement otherwise provides.�
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34 Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19 

July 1991) (Document A/46/10), p.55.
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Ben Juratowitch, �Waiver of State Immunity and Enforcement of Arbitral Awards,� in Asian Journal of 

International Law 6, 2 (2016): 217.
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36 Articles 17H, 17I of the UNCITRAL Model Law 2006.
37 Articles 18(a) and 19(a) of the UNCSI: �No [measures of constraint] against property of a State 

may be taken in connection with a proceeding before a court of another State unless and exc ept that: 

(a) the State has expressly consented to the taking of such measures as indicated:

(i) by international agreement;

(ii) by an arbitration agreement or in a written contract; or
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parties has arisen�.
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38 Third Report on Jurisdictional Immunities of States and Their Property, by Mr. Motoo Ogiso, 

Special Rapporteur (Document A/CN.4/431), p.20.
39 Jasper Finke, �Sovereign Immunity: Rule, Comity or Something Else?,� in European Journal 

of International Law, p.856-857.  Hazel Fox and Philippa Webb, The Law of State Immunity, p.17.
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 . . 1988  FSIA 1976  1605(a)(6) 

41

  1605(a)(6)  FSIA 1976 

 2 

40 H.R. Rpt. 94-1487 at 6617 (1976) (US).
41 Section 1605(a)(6) of the Foreign Sovereign Immunities Act 1978 (US): �A foreign state shall 

not be immune from the jurisdiction of courts of the United States or of the States in any case in which 

the action is brought, either to enforce an agreement made by the foreign state with or for the benet 

of a private party to submit to arbitration all or any differences which have arisen or which may arise 

between the parties with respect to a dened legal relationship, whether contractual or not, concerning 

a subject matter capable of settlement by arbitration under the laws of the United States, or to conrm 

an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes place or is intended 

to take place in the United States, (B) the agreement or award is or may be governed by a treaty or other 

international agreement in force for the United States calling for the recognition and enforcement of 

arbitral awards, (C) the underlying claim, save for the agreement to arbitrate, could have been brought 

in a United States court under this section or section 1607, or (D) paragraph (1) of this subsection is oth-

erwise applicable�.
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42  Ben Juratowitch, �Waiver of State Immunity and Enforcement of Arbitral Awards,� in 

Asian Journal of International Law, p.217.
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43 Banco de Seguros del Estado v. Mut. Marine Ofce, Inc., 344 F.3d 255 (2d Cir. 2003).
44 Section 1610(a) and (d) of the Foreign Sovereign Immunities Act 1978 (US). 
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S Mach. Co. v. Masinexportimport, 706 F.2d 411, 417-418 (2d Cir. 1983); Venus Lines Agency v. CVG Industria 

Venezolana de Aluminio, C.A., 210 F.3d 1309 (11th Cir. 2000); Kensington Int�l Ltd. v. Rep. of Congo, 461 

F.3d 238, 243 (2d Cir. 2006).
46 H.R. Rpt. 94-1487 at 6627 (1976) (US).  Birch Shipping Corp. v. Embassy of United 

Republic of Tanzania, 507 F. Supp. 311 (1980).
47 Birch Shipping Corp. v. Embassy of United Republic of Tanzania, 507 F. Supp. 311 (1980); Enron 

Equip. Procurement Co. v. M/V Titan 2, 82 F. Supp. 2d 602, 608 (W.D. La. 1999).  Libancell S.A.L. 

v. Republic of Leb., 2006 U.S. Dist. LEXIS 29442 at **13-15 (S.D.N.Y. May 16, 2006); Preble-Rish Haiti, S.A. v. 

Republic, 40 F.4th, p.368, 373-374 (5th Cir. 2022); Section 1610(a)(6) of the Foreign Sovereign Immunities 

Act 1978 (US).



   42  1 :  2567

43

 (reference) 

  

 (International Chamber of Commerce 

Arbitration:  ICC) 
48 

 

 FSIA 1976 

  . . 2004  

 ICC 

  � � 

 FSIA 1976 49 

 ICC 

 

 

  

ICC 50

5.2 

 . . 1978  

. . 1978 (State Immunity Act 1978: SIA 1978) 

 FSIA 1976 

 SIA 1978  2 

48 ICC Arbitration Rules (2021) art 35(6): �Every award shall be binding on the parties. By sub-

mitting the dispute to arbitration under the Rules, the parties undertake to carry out any award without 

delay and shall be deemed to have waived their right to any form of recourse insofar as such waiver can 

validly be made�.
49 Walker Int�l Holdings Ltd. v. Republic of Congo, 395 F.3d, p.229, 234 (5th Cir. 2004). 
50 Orascom Telecom Holding SAE v Republic of Chad [2008] EWHC 1841 (QB) [47].
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52 Svenska Petroleum Exploration AB v Government of the Republic of Lithuania [2006] EWCA 

Civ 1529 (CA) [117].
53 Report of the International Law Commission on the Work of Its Forty-Third Session (29 April-19 

July 1991) (Document A/46/10), p. 54.
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(QB) [39]-[40].



Chulalongkorn Law Journal Vol. 42 Issue 1 : March 2024

46

 5.2.2 

  13  SIA 1978 

 

 1) 

 

 2)  

  SIA 1978  

 13(3)  SIA 1978  

 
56 

 

 (written consent) 

 13(3) 

  

 

 ICC   . . 2004 

  ICC 

 1610(a)(1)  FSIA 1976 57  

 . . 2008  � � (reluctant) 

 ICC 

56  ETI Euro Telecom International NV v Republic of Bolivia [2008] EWCA Civ 880 (CA) [114]. 

 Svenska Petroleum Exploration AB v Government of the Republic of Lithuania [2006] EWCA Civ 

1529 [117].
57 Walker Int�l Holdings Ltd. v. Republic of Congo, 395 F.3d 229, 234 (5th Cir. 2004). 



   42  1 :  2567

47

58  ICC 

5.3 

 FSIA 1976   

SIA 1978  

 (code des procédures civiles d�exécution) 

 . . 2016 59 

 

 

 5.3.1 

  

  

 

 17  UNCSI  

 
60  

  

58 Orascom Telecom Holding SAE v Republic of Chad [2008] EWHC 1841 (QB) [47], [49].
59 Loi n° 2016-1691 du 9 décembre 2016 relative à la transparence, à la lutte contre la corruption 

et à la modernisation de la vie économique.
60 Société Europeénne d�Études et d�Entreprises v. France, Cass. civ. (1), 18 November 1986, 82 
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