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Abstract

Desecration of national ag is criminalized in order to protect national ag 

as an ofcial symbol of sovereign nation-state and people who belong to such 

nation. However, crimes of ag desecration prescribed in article 118 of Thai penal 

code and article 54 of Flag Act B.E. 2522 have four problems. First, the laws are not 

in accordance with present social and political context. Second, their wordings are 

contrary to the principal of legality namely, lex certa. Third, they are overcriminalized 

and fourth, they disproportionately violate freedom of expression. Comparative 

study of ag desecration in Republic of India, Federal Republic of Germany and 

Republic of Korea shows that their laws are more consistent with lex certa and 

principles of criminalization. The purpose of this research is hence to nd suitable 

alterations to crimes of ag desecration in Thailand.
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14 D.R. Knowles, �A Reformulation of the Harm Principle,� in Political Theory 6, 2 (1978), 

pp.233�246. Cited in Nina. Criminalising Harmful Conduct: The Harm Principle, Its Limits and 

Continental Counterparts, (Springer, 2007), p.44. 
15 Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, (Oxford 

University Press: 1986), p.45.
16 Nina Per�ak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental 

Counterparts, pp. 48-56. 
17 Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, p. 223. 
18 Joel Feinberg, The Moral Limits of the Criminal Law Volume 2: Offense to Others, (Oxford 

University Press, 1988), pp. 1-2. 
19 Ibid, pp. 68-69. 
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cankaya .edu. t r/uploads/ les /Devl in%2C%20The%20Enforcement%20of%20Morals%20

%281959%29%281%29.pdf. [9 December 2022]
22 Piet Hein van Kempen, �Criminal Justice and the Ultima Ratio Principle: Need for Limitation, 

Exploration and Consideration,� in Overuse in the Criminal Justice System: On Criminalization, 

Prosecution and Imprisonment, eds. Piet Hein van Kempen and M. Jendly (Intersentia, 2019), pp.5-6.
23 Claus Roxin, Strafrecht. Allgemeiner Teil, Band I: Grundlagen, (München: Beck, 1997). Cited 
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Insults to National Honour Act 1971 (Act No. 69 of 1971)  
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39 Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971)

 �2. Insult to Indian National Flag and Constitution of India. � Whoever in any public place or in 

any other place within public view burns, mutilates, defaces, deles, disgures, destroys, tramples upon 

or otherwise shows disrespect to or brings into contempt (whether by words, either spoken or written, or 

by acts) the Indian National Flag or the Constitution of India or any part thereof, shall be punished��
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40 Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 4.  

 .   ,  � � . 

  , 2564,  64-65.
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 41 
 � �  

� �    
  42

  
   
 (High Court of Judicature at Madras)  State Rep.by The Inspector of 

Police v. D.Senthilkumar (2020)  Actus   
   2  Mens rea   
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 90a 
 

�  90a 

  (1)  
 11 (3) �

  2.    
 

 

  (2)     
  

  

41 Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 2. 
42 Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 3. 
43 State Rep. by The Inspector of Police v. D.Senthilkumar (2020).  [Online] Available from: https://

indiankanoon.org/doc/62732482/. [9 December 2022]
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 90a (1) � �  
      

  
 

45  
46  

 47   
 90a (1)

44 StGB § 90a Verunglimpfung des Staates und seiner Symbole. [Online] Available from : https://
www.gesetze-im-internet.de/stgb/__90a.html. [9 December 2022]

  �§ 90a Verunglimpfung des Staates und seiner Symbole
  (1) Wer öffentlich, in einer Versammlung oder durch Verbreiten eines Inhalts (§ 11 Absatz 3) �
  2. die Farben, die Flagge, das Wappen oder die Hymne der Bundesrepublik Deutschland oder 

eines ihrer Länder verunglimpft,
  wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft.
  (2) Ebenso wird bestraft, wer eine öffentlich gezeigte Flagge der Bundesrepublik Deutschland 

oder eines ihrer Länder oder ein von einer Behörde öffentlich angebrachtes Hoheitszeichen der 
Bundesrepublik Deutschland oder eines ihrer Länder entfernt, zerstört, beschädigt, unbrauchbar oder 
unkenntlich macht oder beschimpfenden Unfug daran verübt. Der Versuch ist strafbar.

  (3) Die Strafe ist Freiheitsstrafe bis zu fünf Jahren oder Geldstrafe, wenn der Täter sich durch 
die Tat absichtlich für Bestrebungen gegen den Bestand der Bundesrepublik Deutschland oder gegen 
Verfassungsgrundsätze einsetzt.�

45 Urteil vom 16.11.1959, 3 StR 45/59. [Online] Available from : http://www.juralib.de/entschei-
dungen/ bgh-3-str-45/59-16.11.1959. [9 December 2022]

46 BVerfGE 81, 278, 1 BvR 266/86 and 913/87 (Mar. 7, 1990). Cited in Kevin W. Saunders, �The 
Desecration of National Symbols and Lèse Majesté,� in Free Expression and Democracy a Comparative 
Analysis (Cambridge University Press, 2017), pp. 173-200.

47 BVerfG, Beschluss vom 15. 9. 2008 � 1 BvR 1565/05. [Online] Available from : https://lexetius.
com/2008, 2807. [9 December 2022]
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 90a (3)  
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 106  

 105   �

 

��49

 �  
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48 StGB § 11 (3). [Online] Available from:  https://www.gesetze-im-internet.de/englisch_stgb/. [9 

December 2022]
49 Criminal Act (Act No. 11731, Apr. 5, 2013)

   �Article 105 (Profanation of National Flag or National Emblem) 

  A person who damages, removes or stains the national ag or the national emblem for the 

purpose of insulting the Republic of Korea shall be punished��
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50 Constitutional Court of Korea, �Case No. 2012Hun-Ba37 (June 27, 2013)� [Online] Available 

from : https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/08/Punishment-of-Insult-

as-Criminal-Offense-Case.pdf. [2 January 2023]
51 Criminal Act (Act No. 11731, Apr. 5, 2013)

�Article 106 (Defamation of National Flag or National Emblem) 

A person who defames the national ag or the national emblem for the purpose mentioned in 

the preceding Article shall be punished��
52 Korea Legislation Research Institute (KLRI), �Criminal Act (Act No. 11731, 5 April 2013)� [Online] 

Available from : https://elaw.klri.re.kr. [2 January 2023]
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56 Michael A. Hogg, �Social Identity Theory,� in Understanding Peace and Conict through 

Social Identity Theory: Contemporary Global Perspectives, eds. by Reeshma Haji, Neil Ferguson and 

Shelley McKeown (Springer, 2016), pp. 3-17.
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