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Abstract

Desecration of national flag is criminalized in order to protect national flag
as an official symbol of sovereign nation-state and people who belong to such
nation. However, crimes of flag desecration prescribed in article 118 of Thai penal
code and article 54 of Flag Act B.E. 2522 have four problems. First, the laws are not
in accordance with present social and political context. Second, their wordings are
contrary to the principal of legality namely, lex certa. Third, they are overcriminalized
and fourth, they disproportionately violate freedom of expression. Comparative
study of flag desecration in Republic of India, Federal Republic of Germany and
Republic of Korea shows that their laws are more consistent with lex certa and
principles of criminalization. The purpose of this research is hence to find suitable

alterations to crimes of flag desecration in Thailand.

Keywords : National flag, Desecration, Crime against flag, Thai flag etiquette
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' Gabriella Elgenius, Symbols of Nations and Nationalism: Celebrating Nationhood, (Palgrave
Macmillan, 2011), pp. 2-3.
2

Robert T. Schatz and Howard Lavine, “Waving the Flag: National Symbolism, Social Identity,
and Political Engagement,” in Political Psychology 28, 3 (2007), pp. 329-355.
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3 Douglas Husak, Overcriminalization: The Limits of the Criminal Law, (Oxford University Press,

2009), pp. 12-13.
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* Wayne R. LaFave, Criminal Law 5" Ed, (Thompson Reuters, 2010), p. 110 81985k tAgshvas
Jouratan, AeSute nguaneatg1 AnA 118 1, (N3eae73, 2562), 1T 9.

® Krisztina Ficsor, “Certainty and Uncertainty in Criminal Law and the ‘Clarity of Norms’ Doctrine,”
in Hungarian Journal of Legal Studies 59, 3 (2018), pp. 271-289.

6

Elina Paunio, “Beyond Predictability — Reflection on Legal Certainty and the Discourse Theory
of Law in the EU Order,” in German Law Journal 10, 11 (2009), pp. 1469-1493.
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! Montesquieu, The Spirit of the Law XXIX, (Thomas Nugent trans., 1892), pp. 263-264. Cited
in Mark L. Rienzi and Stuart Buck, “Federal Courts, Overbreadth, and Vagueness: Guiding Principles for
Constitution Challenges to Uninterpreted State Statutes for Constitution Challenges to Uninterpreted State
Statutes,” in Utah Law Review (2002), pp.381-471.

& Thornhill v. Alabama, 6310 U.S. 88 (1940). Cited in Mark L. Rienzi and Stuart Buck, “Federal
Courts, Overbreadth, and Vagueness: Guiding Principles for Constitution Challenges to Uninterpreted State
Statutes for Constitution Challenges to Uninterpreted State Statutes,” in Utah Law Review (2002),
pp.381-471.

’ Elina Paunio, “Beyond Predictability — Reflection on Legal Certainty and the Discourse Theory
of Law in the EU Order.”

 puna Funtivow, waNARUFIUNGVNNEBIYIEN 1, (NJWAITURS: T, 2563), Wi 73.

"' Johannes Keiler and Davis Roef, “Principles of Criminalisation and the Limits of Criminal Law,”
in Comparative Concepts of Criminal Law 3rd Edition, eds. Johannes Keiler and Davis Roef (Intersentia,
2019), p.35.

2" John Stuart Mill, On Liberty, (1859), p.13.
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2 Nina Persak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental

Counterparts, (Springer, 2007), p.41.

“ D.R. Knowles, “A Reformulation of the Harm Principle,” in Political Theory 6, 2 (1978),
pp.233-246. Cited in Nina. Criminalising Harmful Conduct: The Harm Principle, Its Limits and
Continental Counterparts, (Springer, 2007), p.44.

" Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, (Oxford
University Press: 1986), p.45.

% Nina Persak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental
Counterparts, pp. 48-56.

" Joel Feinberg, The Moral Limits of the Criminal Law Volume 1: Harm to Others, p. 223.

' Joel Feinberg, The Moral Limits of the Criminal Law Volume 2: Offense to Others, (Oxford
University Press, 1988), pp. 1-2.

¥ Ibid, pp. 68-69.
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2 Jean Decety and Jason M. Cowell, “Our Brains Are Wired for Morality: Evolution, Development,

and Neuroscience,” [Online] Available from : https://kids.frontiersin.org/articles/10.3389/frym.2016.00003.
[9 December 2022]

' Patrick Devlin, “The Enforcement of Morals,” (1959). [Online] Available from : https://psi329.
cankaya.edu.tr/uploads/files/Devlin%2C%20The%20Enforcement%200f%20Morals%20
%281959%29%281%29.pdf. [9 December 2022]

2 Piet Hein van Kempen, “Criminal Justice and the Ultima Ratio Principle: Need for Limitation,
Exploration and Consideration,” in Overuse in the Criminal Justice System: On Criminalization,
Prosecution and Imprisonment, eds. Piet Hein van Kempen and M. Jendly (Intersentia, 2019), pp.5-6.

#  Claus Roxin, Strafrecht. Allgemeiner Teil, Band I: Grundlagen, (Miinchen: Beck, 1997). Cited
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in Nina Persak, Criminalising Harmful Conduct: The Harm Principle, Its Limits and Continental
Counterparts, (Springer, 2007), p.54.

* Joxerramon Bengoetxea, “Ultima Ratio and the Judicial Application of Law,” in ORati Socio-
legal Series 3, 1 (2013), pp. 107-124.

% UN Human Rights Committee, General Comment No. 34, 12 September 2011, CCPR/C/GC/34,
para 24.

* Ibid, para 35.
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ANURATIUVBYANYINSIYAVRIAT1IUSTRURe Uy fReglu Prevention of
Insults to National Honour Act 1971 (Act No. 69 of 1971) ¢ail
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sUNTe vManey widaug1nsananinnuliimsnrsenisaviiulaeusenisause (ladanaae

U

e

¥ o

098AHUNTNAYTONTTITEU TBNNINTEYIN) SR UALVTDTTETIUYL B UALLITL
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¥ Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971)

“2. Insult to Indian National Flag and Constitution of India. — Whoever in any public place or in
any other place within public view burns, mutilates, defaces, defiles, disfigures, destroys, tramples upon
or otherwise shows disrespect to or brings into contempt (whether by words, either spoken or written, or

by acts) the Indian National Flag or the Constitution of India or any part thereof, shall be punished...”
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“ prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 4. wlalag
wuila wideslasinil. Tu auda wdedlasdn, Anseidrdn “wigsavenn” Tudssulranguaneagl. einus
Uy audin anszlifeans Qasnsaluvninends, 2564, wi 64-65.
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I Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 2.

2" Prevention of Insults to National Honour Act, 1971 (Act No. 69 of 1971), Explanation 3.

® State Rep. by The Inspector of Police v. D.Senthilkumar (2020). [Online] Available from: https://
indiankanoon.org/doc/62732482/. [9 December 2022]
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" StGB § 90a Verunglimpfung des Staates und seiner Symbole. [Online] Available from : https://
www.gesetze-im-interet.de/stgb/  90a.html. [9 December 2022]

“§ 90a Verunglimpfung des Staates und seiner Symbole

(1) Wer offentlich, in einer Versammlung oder durch Verbreiten eines Inhalts (§ 11 Absatz 3) ...

2. die Farben, die Flagge, das Wappen oder die Hymne der Bundesrepublik Deutschland oder
eines ihrer Lander verunglimpft,

wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft.

(2) Ebenso wird bestraft, wer eine offentlich gezeigte Flagge der Bundesrepublik Deutschland
oder eines ihrer Lander oder ein von einer Behorde offentlich angebrachtes Hoheitszeichen der
Bundesrepublik Deutschland oder eines ihrer Lénder entfernt, zerstért, beschadigt, unbrauchbar oder
unkenntlich macht oder beschimpfenden Unfug daran verlbt. Der Versuch ist strafbar.

(3) Die Strafe ist Freiheitsstrafe bis zu funf Jahren oder Geldstrafe, wenn der Tater sich durch
die Tat absichtlich fir Bestrebungen gegen den Bestand der Bundesrepublik Deutschland oder gegen
Verfassungsgrundsatze einsetzt.”

* Urteil vom 16.11.1959, 3 StR 45/59. [Online] Available from : http://www.juralib.de/entschei-
dungen/ bgh-3-str-45/59-16.11.1959. [9 December 2022]

* BVerfGE 81, 278, 1 BVR 266/86 and 913/87 (Mar. 7, 1990). Cited in Kevin W. Saunders, “The
Desecration of National Symbols and Lese Majesté,” in Free Expression and Democracy a Comparative
Analysis (Cambridge University Press, 2017), pp. 173-200.

T BVerfG, Beschluss vom 15. 9. 2008 — 1 BVR 1565/05. [Online] Available from : https://\lexetius.
com/2008, 2807. [9 December 2022]
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“ StGB § 11 (3). [Online] Available from: https://www.gesetze-im-internet.de/englisch_stgb/. [9
December 2022]
“ Criminal Act (Act No. 11731, Apr. 5, 2013)
“Article 105 (Profanation of National Flag or National Emblem)
A person who damages, removes or stains the national flag or the national emblem for the

purpose of insulting the Republic of Korea shall be punished...”
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0 Constitutional Court of Korea, “Case No. 2012Hun-Ba37 (June 27, 2013)” [Online] Available
from : https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/08/Punishment-of-Insult-
as-Criminal-Offense-Case.pdf. [2 January 2023]

°' Criminal Act (Act No. 11731, Apr. 5, 2013)

“Article 106 (Defamation of National Flag or National Emblem)

A person who defames the national flag or the national emblem for the purpose mentioned in
the preceding Article shall be punished...”

*? Korea Legislation Research Institute (KLRI), “Criminal Act (Act No. 11731, 5 April 2013)” [Online]
Available from : https://elaw.klri.re kr. [2 January 2023]
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Social Identity Theory: Contemporary Global Perspectives, eds. by Reeshma Haji, Neil Ferguson and

Shelley McKeown (Springer, 2016), pp. 3-17.
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