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Abstract

Due to the internet and rapid technological development, internet users
and individuals create their own contents, especially contents which derive from
other’s copyrighted materials called user-derived content (“UDC”), and upload
them on internet. In creating UDC, the creators usually use copyright materials
without copyright owner’s authorization which can be considered as copyright
infrincement. Despite the large number of UDC, the exceptions of copyright
infringement, which are stipulated in Copyright Act B.E. 2537 (1994) (Copyright Act),
cannot be used to protect most of UDC creators from copyright infringement. Thus,
the research for law amendment should be conducted to find appropriate measures

to protect UDC creators.
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The exceptions of copyright infringement in Copyright law of the United
States, Canada, and South Korea are selected to be studied. It is found that the
United States and South Korea have general exceptions of copyright infringement,
which can be claimed to protect each UDC creators in the case of which the usage
of copyrighted materials is fair use. On the other hand, it is found that Canada has
a specific exception of copyright infringement for user-generated content (“UGC”),
which can protect UDC creators from copyright infringement if they comply with

the conditions set in law.

Therefore, this article proposes that Thailand should amend provisions
relating to the exception of copyright infringement in Copyright Act for protecting
UDC creators by using Canada’s exception of copyright infringement as a model.
Furthermore, Thailand should amend Article 32 of Copyright Act to be the general
exception of copyright infringement by using the United States and South Korea
exception of copyright infringement as a model. These proposed amendments
would promote creator’s creative ideas to achieve the objectives of copyright law

and support rapid technological advancement.

Keywords : Exception of Copyright Infringement, Fair Use and Fair Dealing, User-
Derived Content, Copyright Law

1. UMY

Lﬁ'aamﬂiuﬂaQﬁ’uLLwamWas‘uﬁLﬁuﬁuﬁém%’umsﬁw User-Generated Content
(“UGC”) WU YouTube Facebook Instagram %38 TikTok Lﬂuﬁaﬂﬁ]ﬁm%’u@%}mua&m
110 Faunamosuimardiiufiufidmiunisuansoandananu vie aeumud Aldauld
as1etiuan lemevauswuanszduANFINSTazaisaTIAlion viieranusg 9! B
Na1y UGC Ussuamitddyuaziinsiegiaunsvaisfe UGC Ussunnnanuadeasse

FyBan uédumn, “dedlinaneidugains Tuea User-Generated Content” [eeulati] undsiian :
https://www.prachachat.net/columns/news-612000 [12 flupu 2565]
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Murray Stassen, “75% of Tiktok’s Users Say They Discover New Artists on the Platform,” [online]
Available from : https://www.musicbusinessworldwide.com/tiktok-has-over-800m-active-users-worldwide-
75-of-them-say-they-discover-new-artists-on-the-platform/ [26 June 2023]

> Starfish Academy, “i33#043 riou Cover inasaseyy” [pavlar]] uvasiian : https://www.starfish-
labz.com/blog/542-%E0%B9%80%E0%B8%A3%E0%B8%B7%E0%BI%88%E0%B8%ADYE0%B8%87%E0%B
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* Megan Marrs, “Ugc 101: A Guide to User-Generated Content Marketing,” [online] Available from
. https://www.wordstream.com/blog/ws/2014/04/28/user-generated-content [10 October 2021]
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> OECD, Participative Web and User-Created Content Web 2.0, Wikis and Social Networking,
(Paris OECD Publications, 2007), p.18.

® Daniel J. Gervais, “The Tangled Web of Ugc: Making Copyright Sense of User-Generated
Content”, in Vanderbilt Journal of Entertainment and Technology Law, 11 (2009), p.858-860.

" lbid.

® Ibid.
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'»" Christian Handke and Paul Stepan Ruth towse, “The Economics of Copyright Law: A Stocktake
of the Literature”, in Review of Economic Research on Copyright Issues, 5 (2008), p.2.
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¥ Lee W. Lockridge, “The Myth of Copyright’s Fair Use Doctrine as a Protector of Free Speech”,

in Santa Clara High Technology Law Journal, 24, 1 (2007), p.35-36.
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# 17 U.S. Code § 107. “Limitations on exclusive rights: Fair use
Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by that section,
for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work
in any particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature
or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made
upon consideration of all the above factors.”

* Article 35-5 of Copyright Act “(Fair Use of Works)

(1) Except as provided in Articles 23 through 35-4 and 101-3 through 101-5, where a person does
not unreasonably undermine an author’s legitimate interest without conflicting with the normal exploitation
of works, he or she is entitled to use such works

(2) In determining whether an act of using works falls under paragraph (1), the following matters
shall be considered:
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1. Purposes and characteristics of use;

2. Types and purposes of works;

3. Amount and substantiality of portion used in relation to the whole works;

4. Effect of the use of works on the existing or potential market for the works or current or potential

value thereof.”
" Article 29 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of research, private

study, education, parody or satire does not infringe copyright.

Article 29.1 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of criticism or review
does not infringe copyright if the following are mentioned:

(a) the source; and

(b) if given in the source, the name of the

(i) author, in the case of a work,
(i) performer, in the case of a performer’s performance,
(iii) maker, in the case of a sound recording, or
(

iv) broadcaster, in the case of a communication signal
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8 Article 29.21 of Copyright Act (R.S.c., 1985 c. C-42) “Non-commercial user-generated content
(1) It is not an infringement of copyright for an individual to use an existing work or other
subject-matter or copy of one, which has been published or otherwise made available to the public, in the
creation of a new work or other subject-matter in which copyright subsists and for the individual — or, with
the individual’s authorization, a member of their household — to use the new work or other subject-matter
or to authorize an intermediary to disseminate it, if

(a) the use of, or the authorization to disseminate, the new work or other subject-matter is
done solely for non-commercial purposes;

(b) the source — and, if given in the source, the name of the author, performer, maker or
broadcaster — of the existing work or other subject-matter or copy of it are mentioned, if it is reasonable in
the circumstances to do so;

() the individual had reasonable grounds to believe that the existing work or other subject-matter
or copy of it, as the case may be, was not infringing copyright; and

(d) the use of, or the authorization to disseminate, the new work or other subject-matter does
not have a substantial adverse effect, financial or otherwise, on the exploitation or potential exploitation of
the existing work or other subject-matter — or copy of it — or on an existing or potential market for it, including
that the new work or other subject-matter is not a substitute for the existing one.

Definitions

(2) The following definitions apply in subsection (1).

intermediary means a person or entity who regularly provides space or means for works or other
subject-matter to be enjoyed by the public. (intermédiaire)

use means to do anything that by this Act the owner of the copyright has the sole right to do,
other than the right to authorize anything. (utiliser)”
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** Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New

Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, 63 (2016),
p.545.

*' U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as%20
fair%20use. [19 January 2023]
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*2 Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New

Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, p.545.

* U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as%20
fair%20use. [19 January 2023]

** Jee Young Hahn and Byoung Kyu Lee, “Brave New World: Issues and Implications of the New
Fair Use Clause in the Korean Copyright Act”, in Journal of the Copyright Society of the USA, p.545.

* Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, 53, 3 (2012), p.752.

" Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Rachel Morgan, “Conventional Protections for Commercial Fan Art under the U.S. Copyright

Act”, in Fordham Intellectual Property, Media and Entertainment Law, 31 (2021), p.570.
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“ Ibid.
“ Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision,” in Seoul Law Journal, p.754-755.
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“ gaiiusnglusininmvesansgewinilunfsng 9 1wy Sony Corp. of America v. Universal City

Studios, Inc., 464 U.S. 417 (1984) waz Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994) s

135



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

ansToITNILGY AnaaNsITsFIN AN aulinsuAlunguueiruatasNIuNITazIn
Avdvsluinee 35-5 duasfiansandednnulasanudfuemanusuiiavansignld
Sofleuiunanuiiadumnlnise ndnfemnifisundiusngihdndiuvemanusy
favavshinuldududmnnlusenu UDC fignadnetu domdunmslfamudiuuldy
wlsidusssu Mlddnmaueimsinstmuadedlsililungrane ogvlsid fdeduns
Mmsinsandsiuasmuddyvemanusulavansignldilefisuiunanuiiaing
Jusrlvaiforadudumidunsionsandnvaemslinuiulasulunsfivsaidade
usn maauelitwuaisdoulsifienafunsidousunmsfiasandsiiadousnld” fe
vinidunanu UDC Afimaiisidndsinl sudunanuuvagy Wy sasunasdeldeu
udforagniiansanléd daduesanuiitanlfidefisfunasulnifignasiadug
doauliannifulunas

Haduiid nansenusananavoyarvasusuliuans fssmaavigaEnm
wavansIndgnmd i wuelifesinnsanimannnislinanusuiiavaniiagluldsu
ougevedflianu MneliAanadennannveaiwesdvaninanuiuatiu® wienaide
flenafndumnaiuiumeunigresmanogauniuats mnnisinuladeliAnuansemy
Tumsau demdunsldauiliidusss® wazfosddmiofiarsantmansenunia
nsmmaduevazinduiiannsnmamnglalaeiiluluewian Wesmnmadslenaly
mamsamalunsiranudauUasnaanusuidvanivesdwesdvansislegniienly
THaglailésuoygnde’ mnenaianansznuegiannuds deulionafunisiiauiidy
sauld” mssmuauivhlihuldfansantu UDC wiagnsdilddnnisyi UDC usag

" Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, p.755.

* Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

* Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision,” in Seoul Law Journal, p.755-756.

*® U.S. Copyright Office, “U.S. Copyright Office Fair Use Index,” [online] Available from : https://
www.copyright.gov/fair-use/#:~:text=Section%20107%200f%20the%20Copyright,may%20qualify%20as%20
fair%20use. [19 January 2023]

°' Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, p.756.

*? Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992)

136



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

nsfitudunsnsyiiineWifanadesonainvemanuduiidvansviely Faldedunndn
Wivesdvavsdndusenligyin UDC dnasuduiavansiienisvih UDC wosaingidu
Wivesdvansealasulsslevtannsniigyinau UDC wazdinsiHgwnsHaauianga

a

wsnzilunistielavanbinanuduifvansvesnulmdunidnundudune iinaauy

a 1

aulvonanusuatuilunanuifedns wu TunsdimsiddleSeunas Cover iy

a

Wvesdvansiinazyeulwldnasusuiidvansuesauiiioantdunislawuina s uil

Day

Naa °

Avavsliuiisinnnatu® vielunsdiifimeviiflonndunusuiianariuasineuns
adludumedidn Fansnseidsndndmadonanuinuiuatu esanaunsaaing
nszuaronanunudina1 Tidufladlannddu® nenmyedrdanndviinledudy
yepafiideides dudu viliidleRansanudlunsdlinisi unc AdldrelmAnmanszny
Tumsausienanaudetndla Useneuiunasu UDC nanedssnmiianuazilunanuulad
sU BensdifdenreliAnuansznunsausionanavidoyarmasusuiavanivos oaan
Hunsifivddmivieiingusrasduiodnuwariunndaiunacuduiaedns liduns
unufinanusuiiandviiae’ wasu UDC wmadftuulufiesgnfinsanlddndunsld
suidussalliidunmsazifindeans Tuaziivinidunainu UDC fildnuasdeliiAama
Fodenannvioyarvessanudulideds wu mehunuiiadulnsuaandlserady
nsdifidesaidesionisnana esaamniinsumamniiluds enafunsandiuiunsve
avslunsdaulasmanuandvesduins lasangodsisdunsdfidomuasuiuiiady
fufuuliufasfudomitdosduaniorniuly nanfelifimuuaiglvemasny
waziinstlaihnwmvsedosvemaiusuatuin e’

* Starfish Academy, “(394833 flau Cover inasasgy” [oaular]] undsiian: hitps:/www.starfish-
labz.com/blog/542-%E0%B9%80%E0%B8%A3%E0%B8%B7%E0%BI%88%E0%B8%AD%EN%B8%87%E0%B
8%95%E0%B9%89%E0%BE8WADWEO0%B8%87%E0%BE8WA3INEO%BE8%BIWEO%BI%89-
9%E0%B8%81%E0%B9%88%E0%B8%AD%E0%B8%99-cover-%E0%B9%80%E0%B8%IE%E0%B8%A5%E0%
B8%87%E0%B8%A5%E0%B8%87%E0%B8%A2%E0%B8%BI%E0%B8%I7%E0%B8%BI%EN%B8%IB [12
TunAw 2565

> Dan Hagen, “Fair Use, Fair Play: Video Game Performances and “Let’s Plays” as Transformative
Use”, in Washington Journal of Law, Technology & Arts, p.272-273.

*® Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”
Decision”, in Seoul Law Journal, p.756.

*® Jacqueline D. Lipton, “Copyright and the Commercialization of Fanfiction”, in Houston Law
Review, 52, 2 (2014), p.459.

57

Rachel Morgan, “Conventional Protections for Commercial Fan Art under the U.S. Copyright
Act”, in Fordham Intellectual Property, Media and Entertainment Law, p.535.

137



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

nstmualimisdedadeilunisfiasanisdmaldnshnanuduideanives
Fauunlivi UDC dosliidamansenulumaauseuselomimaasusiafingruneavavds
funsesuiesdvdviuniiuaunis® Gaansodunliifeairsmnuaugasenitens
Tanudunsosiudesdvans waznsduaiulviiinininanusuiavivivesduunld
dieliAnauaisassAludsauldundaduld

31NNSAMUAlTURENLIUNTaLLINGYENS VRN FRLUSN LA A5 TUTTNIME
fanvazludesndumnluansausuldiunisldauynnsdlold fdesnenisliaiy

1%

ANATOINEIU UDC Ao anunsausuldundeygfaillafiunisin UDC nnussnm Tngiansan

Y & 1% a

weliauAuasealduuazUsslovivo s dudvesdrdvsilunensdly aunsnsesiu
AnuldsuLlamseviinveinisliinanuduifvansiugueuulug 9 fe1adisaulaly
au1An AevINNay UDC Nignindiuiilenansaunniudadens 4 Usenauiaieiuuen

< 1 A a 1 2 FY a a a £ a [ = 1
Wunslynundusssugeulasuaniunsaziinduans Inefiansadusiensally wu nns

I3
a Aa

TnarusuidvaviifievinasdedouiiunmmiinassuivanivesBundnulauile
Soaidunnlilafingusrasdidunsuanandils vielidnvaumidunanuuiasgy vielsl
unuiinanusuiiavansiianly whslimshdadunanuduiavdvdulddudunn
uiduluiiefnquavasduosnisvmanudaidou uaznsvhmasiluguuuuilslldnels
Aenansgnuronusuidvdniudesle esmnuanuwasdeideulildidunanud
wistulunaaieafuiunanuduifedniiuld vlvnanulssaniivnlduiios
Funsldeuiifusssufisveniunsaniiaduins” Tuvasfimnaidunanuiifinnsunis
4 Yadeudrsngindumslinuilifussm dendunisasdindvansle wu nadinisin
Aemasriua itfmguszasdnislinudumawuiinamuduiiaensiuat nanfe
flomafiffilsazidonilanasanidlesnanunuiiszilsnnuanumasivati Tasianz

981989 UNITVINNTI NS A1 9NU S eI NI T AR ULA BT UNA WS UL AUANS® LAy

*® Suh, Jinho, “Ucc (User-Created Contents) and Fair Use in Korea - in Light of “Son Dam-Bi”

Decision”, in Seoul Law Journal, p.756.

* Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

© 13puivisuad Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith (598 U.S. , 2023)
fimaavsgeniniladaduin nslinmdevedanddaudanduguamiietagusrasdlumsuaandils Tauamil
Neildnunzadoadatunanusuiiavaviesnannidumsldouilibuss desmni¥aguszasdnmsldauiumi
nauAvatulasdunsifouiie Tnquszasdnienisi

138



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

Yo NaNUIUTAYANSU I UAILNN SaunD lALNANALELRDRAIATDIUD UTAVEANT YNl
Fuurlunagidunisidaunlaidusssy

dlowSsudisuduUsemalnedidmuauing 32 veanszssdadfa Afau
liuutelunsfirruuasiuunliifdesiruussnauduingussasdnfvualilusyinnm
Y9197 32 uandliiiuil ansgouldnuarassassinvaldtingnesmuiiels
ansnusuliliruAunsesungyi UDC 16 Tuvaisidongvanevesineg slienausuld
dielvienudunsesls

TUadannin LLﬁﬂgnaaaaw%’gaLu'%mLLaza’mm%’gm'mﬁ%ﬁmsﬁmumﬁaﬂﬁaﬁ
fasfinnsandmdunstdnuidusssuludnuusifoitu udanigewsnidulsene
Tuszuunguneaeyuouas vldinsfmuadaden 4 Blungmneduliidunissia
Srunwesralunsuilivienadnngunesundlunsarmdnngraneimadilusyu
AevNaUAD] et maﬁﬂmmaaﬁwﬁﬁaﬁuuaﬂmﬁamﬂﬁﬁ’ﬁgﬁﬁaﬁﬂuﬂgwmamﬂsﬁﬁa
fnnsaninsldadladunsldnuiifusssufieglidunsandndeani® luvmued
s vaTidszuungmnediaae Tnevdnudimarglifisiunslunshiadedui
Lilgdygalilungruneuilfiiefinnsaundinisnssiladunsldauiduss fade
Wisuisuiussuungranglnefidussuuiaae ituierdiufuassnsanmand s
diuiusginsivualifasaniaiies 4 dadeidmualilungyane Taglieahiady
dunldiitenansan wifilunsiuueisdafeniemeudlunmsldiienansuieusu
Tifudeinaasamuunaznsdlly

/i = o a

6.2 Usynin1suauntggiandaneasianigluniseniiunisazilindvans
¥8¢ UDC

ua

nsrs1vaRavansy lednisivustesndudunsaianizidusunisusuld

U

1y A A

frunsaleing o Anmualilungrune sunusngluunnst 1ns1 32/1 31837 43 9970

o Qs

unladdesniiuanzusaznsal lufinnsmuuadesniiunsalianizdmsunislonasu

o
s

suidvdnsdmsunisvin UDC usiogsla wonanil undyaianiznsalnnimualilu
nguuelng dunnnfldonaiunldiiielinuduaseanisvi UDC e tneliiisadaeniiu

® House of Representatives, “Copyright Law Revision,” [online] Available from : https://www.
copyright.gov/history/law/clrev_94-1476.pdf [10 May 2023]

139



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

AN 33 NezsesyaiRaransa® feraunusuldtuuensealls Fausluunansalgein
UDC enadraanasiive lasuentiunisazilindudns uikuamnanIsinuming 33 vos
fnadniuusng nsdrdeiudeafunstrddudndilinnifuluuaylilvasy
dda® Turauedinisy UDC dhuannizdesdrsduoinanusuiidudniludniiduanss
ddnuarlilusuaumnniiolWiguumsudn uDC Sfunannasuduiidedninanule wu
HauLue1se Nauwasdoldeu Wudu Feldenadelainlunissnddmanusud
Avavisunsald Uszneufumsvi UDC Tuvany 9 nsdlfhaglsifinssusfsmmundudmes
AvAvisfitidomasuiunuiimainildfaruliudedda vilflderaldtunnuduases

Mntesndulunsaidle

Turaugfidlefinnsandssudisuiuusemasaunfifinnsimuaunsayainig
asedvdvdiidunsdlavsusasnsd warhifundyeirmliausauiuldsunnnsd
14 winauneldimundesniiunisazidindvansifunsdiamzdmiunanu UGC 13 Tng
fyuesidesniunisazidindvansindudvsvesildomdimualifiesnvaugaszming
ansvesflinuuazansveairvesdvivs dslinsAnuegunsendalugustoontiu ud
msianuiieneliAnaunasevinaiwosdviniuasdldanluguzanslunisliuany
danan® Inginsfmuaieulying q Adesiuielildfuanuduaseslnidunisasin
AvAns Gavnn UDC Woddnuaedifulumuideuloud deuldfuanuduases dadeuly
png q Aissueiiu WunstwuaveuansliauduasesidoudeliieliiAnmi
Fevmesioidivesdransuniiull fanunsoduadulifinisaieassdnanuuindatu

'3
a a v =3

suduingUszasrvenguuneduans maunsadiulaanteuludsil

n1snmualiidunislduvesynnasssuaivinuy nmsiruaui g
UDC 7ildsuanuduasessanduyanasssunn lalgnisldnulu@gsianisivuaauil

3119191 33 WIET19U uzﬁﬁﬁmﬁm%‘ WA, 2537 “N13Na7 AR a8N LAY 10D NBNIUUNADUALENATT
NneusuiavansnunszsrtygRi Iﬂﬂﬁmi%"uiﬁqmmﬁuﬁwaqamam%ﬁmmﬁ?u fldeindunivasfindvdvs
FlFUFTRRNT 32 253AWTe”

@ Ffinnuniniit 1908/2546 Fsmafnluaifinanafaauiinisingsunise 30 wihandiuu
Uszanas 150 winnlddudunsaenniedewssanssusuiiavinsludniiduansydfguarsnuinn wavdes
fustannuidudweddaouddinauidedwedvans denanu uazundeiiunielifdunsulnedadilom
dnladudemillidaaenin

* CCH Canadian Ltd. v. Law Society of Upper Canada, [2004] 1 S.C.R. 339, 2004 SCC

140



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

FunisTianuddysugldoudundnuasuandiduindldnuiiduyanasssunidu
annsadlaiuaseassaiuussse® wavdadunisduasuliiinsadeassanasusing o og1
nharns uenaniitedanadn nslinuvesypnasssumiddsliinnuduasedludansed
Adumslirunanuduiivaniifieaisassdnanulasfiduiioandniiadassdluna
14 Tngladliduludenslfiudgsiavielugnavinssuld Sunandliiiuinnisldau
mammasaaumﬁhﬂﬁﬁ’ﬂmﬂ@mmwsuaqmamu LLﬁLﬂuﬁmqﬂizaﬂﬁﬁgﬂﬁﬁu“ gwduns

1%
=

duasulninanuaisassandnuningiintuludududulsslovisodiusy uas
Feulvldudunstesiullidniveadivesdvanslasunansenuegauiuaunis oswin
nsgninanusuifvansvesnululdlunsgsialaelilasueugndie

n1smrualinau UDC fvidudaadunanuiiauisaldsuaiuduases

$ & = o > sy =
AvAnslaniuy nasu UGC faglasumiuuasaslunsdiifeadunasiuniianiig
4519a33AL e INBAANIS IS UANMUANATBIRVEVELINTY NE1IAD NaW UDC Miinduil

4 =

Aosdaudauwlas InnuaswassAmiemenazlasuauduasasdvansludinaaulvg

ngnadadu dulunsduadulifinisadnassananulmi 9 windu Tneyeliaiy

U

D.

AuAsaaRNznsain1siNausuiidvansiivevindunaaulnd® mindunisin UGC nasm

s
a a

PElduihgmanusuEavans (User-Copied Content) wiellunsdifilifiulunuiouly

Tunsl@suanuduasesdvansudn doulionaldsunnuduasosmudell Sudunsliniy
AuAsesANsvendvesdrdnsldlrgnnssnuinniiulueie

n1sfualinisldeudaslilumednguazasanianisdn n1svin UDC Naglasy

Y ) Yy & ¥ Nao = ° " I
AUANATEITY Azdenlumslinundingussasaldidunsuwananmlswiniu mndums
Tauiauamilsuaganlalasunnuduases® durilvinanuy UDC dwsnnidnlale
enisuarsmlsliiuanuduases wu nsvigudeiden msiuruiiadunlidive
W usiu Sudunsliauduasesdiludvesdudnsuasildalunandeiu nanfe

® Mariam Awan, “The User-Generated Content Exception: Moving Away from a Non-Commercial

Requirement”, in Canadian Intellectual Property Review, 32 (2016), p.17.

% Michael Geist, The Copyright Pentalogy How the Supreme Court of Canada Shook the
Foundations of Canadian Copyright Law, (University of Ottawa Press, 2013), p.438.

" Mariam Awan, “The User-Generated Content Exception: Moving Away from a Non-Commercial
Requirement”, in Canadian Intellectual Property Review, p.17-18.

* Ibid., p. 19-20.

141



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

dvBiivesavansarlignnsgnunsziioussiafuanas anmsiglinusuduyaaa
meuenaunsanausuTavavsvewmulUlY tewmmnusglomimensén Tnglalvien
poULTULAIesEYAVE andlsfd TussiuingUsrasdmnamadniifedanadluns
¥ UDC wiigyhazdldiinquszasdiitensuansniilsiany udiloldduseulimnanasu
Huglvuinmsdumefidnmewnsudauiomfnaneaduiiton uasaireseldunio
UDC ¢ A muvdoalavan iy enaduniserndenisisnsulundninasily
{91 uaroraluguassalunisuitlfuntygRtiielinuduaseunyinasu UDC 7
wiglildiingusrasdlunslinuileusslominianisdusduld

a £d o0

n1sAvualvideeszudunaInuIvasnaudulidvansniunlyd n1siivus

& 1

Fouladl vl UDC Hessvyfaundsiunvamanuduiifvansiianldlasauens
urin vilauaninsn3udléi nasu UDC shiulnevinomanuduiidvanslauly su
aonAdasfuanInuanay UDC fasdimmhiusazgrinsunsluivledesaunsvans
mnlilszyfunadsfiinmuauasuds o1endensssyniensuiaiomiiuduatio
Sufidvavsidindunacmila™ uenininisseydeundsiisnenaviilivuAnaualeds
nanusuiidvansiigminnliuazerafnnunasusuiiavansignuinnlild dadelvife
uaRroDIAYAS wasdloatulallifgvh UDC woudraindudvinasuadassdionioun

Y

'
a A <

suliilusssusierdnvesdudns nsimualifesssydawnasiundadunishianuiuses

<

LAZANATOLNNTBIATANT IR BUNAIU UDC Asanunsans uiisnaudvansauadule
wazilunisliduasesuissin UDC Aissufsunasiunguieddiuiinisldnuvesmuasly

a

< v 5 a a £
Wunsldaunavilnavans

o U <, v ¥ aa S A o 2 '
nsiuualifeadunmsidanunauduiideansedielivngdunisoagneaunis
3’: 1 a a a a Q‘ o 1 dy o dl ¥
')']Nﬁ\i']ﬂﬂﬂl&llﬁLﬂﬂﬁ]']ﬂﬂqﬁagtuﬂaﬂﬁwﬁ ﬂ']ﬁﬂ’]‘mu@LGUNUL‘?JUﬂ’ﬁﬂ']VUWLW@IVﬂ’NﬂJ

s
a

AuATBIUNANSURIvRsAvavElallignnsenunnniuaunls e fmvualiglinaauivan

Day

1 UDC fesseinsy Tauasinrsanimauiinuhinldazdodidunanuiiazdindvans
SuoravhliiAneuidemedenanuduiavansduatiuegimnn esnanwwesrany
UDC fanwauziiindsdunldogaunsvas uivnnlunanuiiliazdnavaviudn fiwanu
UDC gauldsuanuduasadiiaunseasaassdnanu UDC vosnuls sulunisdaesy
nsvhHaNLESsaTIIN TR

“ Ibid.
" Ibid., p. 19.

142



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

¢ 1 °

v 14 1 Y a 1 v aa ad v
nsldaudaslinalvfanansznulunisaudesuduiidvdnsignunanld uaz

]
=

= v aa o S ° ° v v |9 v a
Lidunisunuiinasuduiidednsigniaunld nsdmualinisldnuineliienansznu
naved1divduddydenasusuidvdndiuatu visilunsunuiinaanusuiiaednsd
wnld gendunsldnuinlienalasuanuduasadilasueniunisazilindudnsle lay

ANSANVUARIUT Y lAE1U15aRANTUINI5YIN UDC ueaznsal’ wiedesiuillinislgansyas

I3
a

W1vesdvrdnsgnnsznuawiuannls wasilunisasiianuaunaliupnaduaiuisald

Y

Hasuduiavansls mnldneliianaidedenaduduiidvans vinlvgvih UDC Tunsalil

lesuauduasessudunsdaasulidinisiuanuadeassdiivuniy viluiiaang
ganguiiiganasanisuiuldineasiennuaunaseninsselovivesinvesdvansuas
Usglovivesansisazlunisiinanuasisassaiiuanndusig wu uwazdunisnssi UDC

U

Tudnwauzdeniu uimndunsnaguunuensnadudumesidalaednaaniunuunufaly

vosanuiuatulpgadlalifuuduauimanuladunanuduiifvdnsiuaduuds enaiu

13
a

nsdinRsantadunsidaunenvdmansenun1sausenusulavansLaztdunIsINUN
NAUSUNATEANS? Tuvaeivndanuwnna9auliiinANUdUaLLal gaudnunsavinta
Judaliinauas19a@sseunduludany

mninsafiunsauReuleingrinefmuansuiiuuay § UDC gauldsu

14 a

arudunsedlilinanusuidvansidlaglisuiufedlduougnnimedudvdldiio
viwaeu UDC 18 wivnnlsidulumudoulaiidmueliud ngvanedadnsuauian dada
Tonalsusuliuntyadfluinemdudelimiudunsonislinanusuiaeansle vndu
nsdifdulumaringuszasdnsliausingrangldtmmafuasfinnsanudrinisinuiy
Junsldnuiidusssunamdninusiienaununlénmdneli fuilewisudisudu
ﬂawmwaaﬁuﬁwémaqlwal,lﬁa szt wilveasilundadfdmsunsendunsasdadvans
Avualiidunsdiany widlienaiuuiuliidelrnuduasesuddyin UDC Ausinnsly
sdulillddelfiAanaidedonislianudunseadivasdaaniiaediniu defuuszsne
LLﬂmmﬁ:ﬁmaﬁmumumﬁwﬁﬁvﬁaufﬁ'auiﬁuLﬁa’[,ﬁmmﬁmsawiaﬁﬁw uDC 13 Taedinng

ivuaReuluse q Wielilidnsvesdvesdvavsgnnssnunseiiouiuauals

™ Ibid., p. 26.
? Rachel Morgan, “Conventional Protections for Commercial Fan Art under the U.S. Copyright

Act”, in Fordham Intellectual Property, Media and Entertainment Law, p.571.

143



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

7. unaluazdaiauaiue

Mnanwdseulagiuiinigi UDC agraunsnane vinlhAndaminislviaany
ANATOIEYI UDC AlsiiiamevosunsydilunsenedydRauanss lunslieudueses
HONANY UDC 9MNN1SANBIMIIMNUeIngmnemislsene kA ansgoiusnt wauie
uaransssgnna fidsulsdidoauouusdetelud

(1) auaslifinsufludisundyailunsesvdyditeins Iridesniu
wzdmsunsiinanusuisvaniiientsvinasiy upc Tnsmsimuaguil duns
MuuAUNUYgRluanuuzieIfuiung 29.21 993UssnALAuInT taeaivunlid
Joulalumslviarudunasostad

1) doudumslfemmeaflicudumefidniliilviusznougsia viegninsnu
TnegUsznoussia WelmAnmndnauiltsdnsdiignindivinlaeduszneugsiauay
lLisaufensdinisvidufuiudusznavssa Tensdlinguunsuauindldfivuais
vdninasiRgiumMsissemsiuiuivesUseneussiawsodsla aioudimnuiiu
1 mnlifinmstwuaudundyditondutomedmiudsznevgsiafivssasdasld

NAITUD UL AVANT N9 UTLETUINNNANUD UL AVENT AUV LMANVDIAVEANT
LilasumnuAuasasiiiiesnela

a a

2) foadumislinanusuiifnandfldineunduduinty nenasufivharld
tfu FesilinaruiiAntiuannisasdindrdnsngldausuiemssldfaofianieiu fanis
ssundoulaidulunuieuliwesssmauaun iesnmnlifmuaruiudy 019
Hunsldldanuduasesiiifissmedediivesduansadliussasdasmounsnaaudud
AvavS uignasiindvavBimounsnauiang1n madugesliiinislinanuiignasidiavie
FelalldUnmetonlaifunsliauduasowioivesdudninanuiuatuiifiemes

3) foadunanu UGC ‘ﬂlmaléf%fuﬂ’;mﬁumaqamﬁm%‘mﬂﬁu annsrimun
Soulvihfulunudoulvresussmauaun Wosndestuilhdudemsdmiunsly
e USUIAVAVSY User-Copied Content Supravilinanusuiidvdnssatulssuny
devne nevin User-Copied Content hilaltnuainaassdusiognsla vilingussasd
yosngsneanansuioaussald fannidunsdfiunany UDC Afanuadiassdifios
weottazoaldFumnudunsesdvdniuda deuldiunnuduases unsdaaiunmslviaay

a

Ausaslinuliasvassdnanumuinguizasdveingrunedvans

144



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

4) ez uiunasuvenanudulavavamianldnuaunls Fanisiivue
Reulvikdulumueulavesussmasauin Wesindesiuldlifanisdilaiindmwaau
UDC #luvnassoradufiunsnasunnnimmaanusuiiavans iudasisassdnanutiunes

Navun waznsinssustadvesivansiidanunsatisdeasuliiaivesdvdnslasunis
WdawanuauatuNINBaume

5) Foslalinslinanusuiavandludnvasiiduingussasdiiendils
JERIEN Lﬁ@iﬁmmiaﬂmimwmﬂLﬁmu’]smﬁﬂ'ﬂ%mamuﬁﬁagjmmw‘hLLamm:ﬁﬁlmmmeé
Tngldisiudsrneuununisdeufionalduilneaninnisin UDC denisimundouled
uwanfnUsEmaLAaLen Wesnndimsseydpfneasdeansiansaninguszasdnig
W uindesfinnsan a vazvhuasmeunswitiu Ingldswddoionseiiniulunends
AINENINUeINISY UDC issanmnlimnualddmaunarinisininuiinislasu
AnauLnLINNIdfinaud asvhlidesnvutliennustlfiielrauduasesiiih UDC
16939 iflesannlasanimeananu UDC uddeuanunsaaineselfainnisdnauungsin
nasuls Weonarnuiuduiiten

6) seadumsldauilineliAanansenulunvaudeyadvion1snainves
v aa a a‘ ) 1 dll 1Y I~ % d' [~3 d!
NaUOUIAvEANS InenvuncutaulvId o unsiveuiiduluauunng 32 155Anls
wazsIraunlaausLAly e lRlAMUTARWLASINULLININITAAMUNINDITUY wazd
anunsarniatatadenivus 3 lunins 32 1ssaauiitauslinAlule 1Heannmnsinun
19n15917 UDC anunsaldvesniuininualilaganizidugoaniaiolarsninilsann
nau UDC tolaglidnaiansanvisamiletanaideNonaindusonasusuiavdns 91ane
TmAnauluidusssusadvasauansle

7) doadumsivualyiglinanusuiidvdnsiiierh UDC deademmauuny
Adusssuundidwesdednd Fadouledlifinmsimualilungmnevesauiausedla
urilutagtufiduinvesdvansluunsdldfurnouunuannislinanusuiiauantiie
Va1 UDC Wusuu Content ID ¥84 YouTube tlusiu n1sivuadesniiunisaziiia
Tnglifmualildnudeadedmeuumuidusssy enafiunsnsynuseuuamsnssiiy
staveadwesduAvilutiogild Sndadudesmailigidudruedudviannsofiga
l¢fannudusssuvessuudneuumuiianaisazldfuannisiinanuaisassdues
vesdvanslaglidninismalimnfionsanuduiiuitdnudmeuundldduundy

145



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

1 aM o v v aAa o £ [y [ 1% 1% 1%
Amauwnunlidusssulunislinasudulidvdnsvesny swdunisiiauduaseslyli
avsveadnvesdvansgnnsenustuiuauaas

L%

vy a a @ aa £ v o
(2) aupslitinIsuAluNuRuNII1vUYRAvENST uIRs 32 TRlanwue

Wuuntyaianisidauedradusssunsdinalufianunsauiuldlanunnnsdl nuuwinig
YoANsgLENILAZa51TSFN A Tneaudunisunluluusziausig o fsil

1) USuunung 32 wigsasUyelnavanss e liAnanudaiulunisininu
1 o < = Y 1 [ 1% A 1%
NENsRMMUAlLLINg 32 9330 2 [ TuilewhedneringUssasalunisldinunenalasu
auduasaslililiunsazilindvdnsuintu lnewiluins 32 153aaea Al

“.... (10) m3nseviune e udavansveouLenaniiseylilu (1) 59 (8) ..

nsiudessauil ilkuns 32 fdnvasdutesniuiiddnuaesiily
aunsaUulilatunnnsaifierudaveusnzaniuanwdnuiiuAsuudadusgasnid
Fremauaruimnihamalulad Ssnsfsuamuiivhls ube Aldenalallésuannu
Auasesmuundelanlasunisenihlasianzaninsadiaunns 32 deldiurmudunsos
LilHdunsandindednild mnfinnsanudandunsiouilddadentsuaamuselen

NUSuIdvANTALUNRVD I weIRvANS LAz LN NUNSEIauD AN TusRUAY
NOVUIEVBAIVRIAVFNTANANAIT

va a

2) USuunuingi 32 wsgs1taanavdansy Taeunlvludanudaiaulu

wdnnsinmdn meldaulidadenisuamewndseloviannuduiidvansauunives
Fuesdvaviuarlinsevunsufleufvdvdsureudengrnsresdvesduanmuanaas
MIUITIALIN ABINITUIINTENIN A LATN Tngdndninasivesansgeiusniuas
assusginmauimuaiiudulilusseaw Tnsdualiiitadeidesiiansansuiu

U

a1l

n. dngussasdrsesnvaznslda saudeiarsanindunmsldanuinduns
Tunfanvasdunasnuuvasgunielld Fanishvuaduiludseiauasyiliaiuise
finsanisesrivsznaunslinuindunisuaonilsviold lneaisiiansanvazrimanu

e liaenadaeiusssuyAvemay UDC Nanunsaasnesiglaannnisiiyuunysin
s UDC 19 Wenasuiudundey wifiesldldvssasiasuarmiilsfinig

146



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

wazn1simuadan1siiansaninanuwlasguveanany Wuluieduduldi

a Aa

angvelinurzlasuanudunsominuansenusielivesdrdnsuanuiuatuiideyad

'
=

nnnslinusanusuidvdviiieinanuudasy suludsinslieudunsodigld
uansalinanudindiieduaiuliiAananuaiisassdnisfalzuagingrmans
sudutnnusvasivomislianudunsesdoans Ssnstwuslidnauivhlimalnedos
finrsaniennundasguressanuitvinitu Tasldldwdnvdefinnsunifiesdnuagnis
Tuiuarmilsnioly Sueraviliuasu UDC Aufazldlddmaldoronanududl
dvavs LesnidumanuuUasguladldsumnuduasedld

'
Q‘do

9. Nsananvazvoanundavansmhuily sudunsivusgonadas
fuansgewsniwazaisnsasginva wielvanuduasedtussaunganitdmsunau

a

asassrsuduingUsrasivaanguunedavans

A. farsandesiununienuddyvesdndiufivunldidsuiunadudud
AuAvsTiiuldvun Inedesiidmusrarinsinanusuiidvavisne ieswinnis
Avualiderilsieinguszasdnislinacuduiiaedng (Hunsivuelimausuld
npmnedeidnfutefiriuameuasnsdinedosiaiennuszasdnsliuasusud
Avans vilausaliauduases UDC fudfduannagihdnddyvidonanusuliaadns
Tudndniiuld wiffudndnfivmnzaudmiumavhauinguszasddu 1 lé¥ua
Aumsoshunsdiffiansanusznoufutladoduududunsldonidusssu

1. Mnsanfssansenudenatnvioyarvesuduiiavans deaonadostu
ansgeuinuazansnsniginwa Welimaaunsofinsannsinanuduiavdnduld
Hunensdl annsalidefeilunmemaunasewiamslieuiuesesUsylovimaasugi
suduimlandnvesnislinnuduasesdeiivesdvadnivliaiassduany winaia
finnsanindumslinuitbidmansenudenaavioyaruesuduiidvdnslumsauudn
vialunalunisuin mafeunsefivsanlinsnuiudunmsldouiidussildsuamns
duasedliliidunisazidadvansle

uannfinaaueUFuuiluanes 32 asilideaudladesniunisandia
Avdvdlumasdu AfvuslidondunisnagiAlduiiRnunes 32 assanis el
I§¥usnifunisasdindedns Toun wms1 32/4 — 36 uazanes1 43 Tasdesudlelvides
f1sanfanng 32 Assaauideinasiniilunsionsannisnssyiiduluaamn,

147



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

32 755AkINUTENOUMIARNUMY HleuIaaualiinsunluiiufiunng 32/4 - 36 uag
11051 43 lpardumaiudesmludnvaznin «. UfuiRauung 32 ssanilaazasse
aqg ”»

Tawagy windinsudnsssstydgRavansy muigdeuldauslude (1) uaz (2)
thuazyilinasu UDC Wsuaufuasesnniuegiann Tasmnsamuladulusmudeuls
muteiausnuglude (1) udfgonannoldiuemudunsesniiunisasfindvansidiae
Tngliifeaiigatifusensdl Suoraliszoznanlunsdidunsiuuniuazeradailiane
Tumsindumsfigand1 sudumsdaaiulyigsin UDC nédrilasyinanuaisassdesnin
1ndety esndauuiueuuasdarnumangmneimnrhasumudouluudageld
Hunsazidinduans shlidinisainsassivaauanndsdunuingUszasd usmngsi UDC
Ldenlasuanuduasasniunisususilangunemudaiauewusde (1) wi 15Nz
UDC nsdifisnamfenaldfumiuduasesnnfiansanmudadeg 4 auilaueuuglude
2) wandunseuiidusssy Tneanunsosiwnns 32 wimseswdydiavansa T
grurundygimlilunslianuduasesnslinanuduiaeans suavdaaiunisliei
AumsosHau UDC suidunisuansesndennudnaiisassdvesilisunaziyanms
LASYEND

148



