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Abstract

Due to the internet and rapid technological development, internet users 

and individuals create their own contents, especially contents which derive from 

other�s copyrighted materials called user-derived content (�UDC�), and upload 

them on internet. In creating UDC, the creators usually use copyright materials 

without copyright owner�s authorization which can be considered as copyright 

infringement. Despite the large number of UDC, the exceptions of copyright 

infringement, which are stipulated in Copyright Act B.E. 2537 (1994) (Copyright Act), 

cannot be used to protect most of UDC creators from copyright infringement. Thus, 

the research for law amendment should be conducted to nd appropriate measures 

to protect UDC creators.
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The exceptions of copyright infringement in Copyright law of the United 

States, Canada, and South Korea are selected to be studied. It is found that the 

United States and South Korea have general exceptions of copyright infringement, 

which can be claimed to protect each UDC creators in the case of which the usage 

of copyrighted materials is fair use. On the other hand, it is found that Canada has 

a specic exception of copyright infringement for user-generated content (�UGC�), 

which can protect UDC creators from copyright infringement if they comply with 

the conditions set in law.

Therefore, this article proposes that Thailand should amend provisions 

relating to the exception of copyright infringement in Copyright Act for protecting 

UDC creators by using Canada�s exception of copyright infringement as a model. 

Furthermore, Thailand should amend Article 32 of Copyright Act to be the general 

exception of copyright infringement by using the United States and South Korea 

exception of copyright infringement as a model. These proposed amendments 

would promote creator�s creative ideas to achieve the objectives of copyright law 

and support rapid technological advancement.

Keywords : Exception of Copyright Infringement, Fair Use and Fair Dealing, User-

Derived Content, Copyright Law
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2 Murray Stassen, �75% of Tiktok�s Users Say They Discover New Artists on the Platform,� [online] 
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25 17 U.S. Code § 107. �Limitations on exclusive rights: Fair use
  Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, 

including such use by reproduction in copies or phonorecords or by any other means specied by that section, 
for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), 
scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work 
in any particular case is a fair use the factors to be considered shall include�

  (1) the purpose and character of the use, including whether such use is of a commercial nature 
or is for nonprot educational purposes;

  (2) the nature of the copyrighted work;
  (3) the amount and substantiality of the portion used in relation to the copyrighted work as a 

whole; and
  (4) the effect of the use upon the potential market for or value of the copyrighted work.
  The fact that a work is unpublished shall not itself bar a nding of fair use if such nding is made 

upon consideration of all the above factors.�
26 Article 35-5 of Copyright Act �(Fair Use of Works)   
  (1) Except as provided in Articles 23 through 35-4 and 101-3 through 101-5, where a person does 

not unreasonably undermine an author�s legitimate interest without conicting with the normal exploitation 
of works, he or she is entitled to use such works 

  (2) In determining whether an act of using works falls under paragraph (1), the following matters 
shall be considered:

 UDC
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  1. Purposes and characteristics of use;
  2. Types and purposes of works;
  3. Amount and substantiality of portion used in relation to the whole works;
  4. Effect of the use of works on the existing or potential market for the works or current or potential 

value thereof.�
27 Article 29 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of research, private 

study, education, parody or satire does not infringe copyright.

   Article 29.1 of Copyright Act (R.S.c., 1985 c. C-42) Fair dealing for the purpose of criticism or review 

does not infringe copyright if the following are mentioned:
  (a) the source; and

  (b) if given in the source, the name of the

  (i) author, in the case of a work,
  (ii) performer, in the case of a performer�s performance,

  (iii) maker, in the case of a sound recording, or

  (iv) broadcaster, in the case of a communication signal
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(Copyright Act 
(R.S.c., 1985 
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29.21)28
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28 Article 29.21 of Copyright Act (R.S.c., 1985 c. C-42) �Non-commercial user-generated content

  (1) It is not an infringement of copyright for an individual to use an existing work or other 

subject-matter or copy of one, which has been published or otherwise made available to the public, in the 
creation of a new work or other subject-matter in which copyright subsists and for the individual � or, with 

the individual�s authorization, a member of their household � to use the new work or other subject-matter 

or to authorize an intermediary to disseminate it, if
    (a) the use of, or the authorization to disseminate, the new work or other subject-matter is 

done solely for non-commercial purposes;

    (b) the source � and, if given in the source, the name of the author, performer, maker or 
broadcaster � of the existing work or other subject-matter or copy of it are mentioned, if it is reasonable in 

the circumstances to do so;

    (c) the individual had reasonable grounds to believe that the existing work or other subject-matter 
or copy of it, as the case may be, was not infringing copyright; and

    (d) the use of, or the authorization to disseminate, the new work or other subject-matter does 
not have a substantial adverse effect, nancial or otherwise, on the exploitation or potential exploitation of 

the existing work or other subject-matter � or copy of it � or on an existing or potential market for it, including 

that the new work or other subject-matter is not a substitute for the existing one.
  Denitions

  (2) The following denitions apply in subsection (1).

  intermediary means a person or entity who regularly provides space or means for works or other 
subject-matter to be enjoyed by the public. (intermédiaire)

  use means to do anything that by this Act the owner of the copyright has the sole right to do, 

other than the right to authorize anything. (utiliser)�
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34 Jee Young Hahn and Byoung Kyu Lee, �Brave New World: Issues and Implications of the New 

Fair Use Clause in the Korean Copyright Act�, in Journal of the Copyright Society of the USA, p.545.
35 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)
36 Suh, Jinho, �Ucc (User-Created Contents) and Fair Use in Korea - in Light of �Son Dam-Bi� 

Decision�, in Seoul Law Journal, 53, 3 (2012), p.752.
37 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)
38 Rachel Morgan, �Conventional Protections for Commercial Fan Art under the U.S. Copyright 

Act�, in Fordham Intellectual Property, Media and Entertainment Law, 31 (2021), p.570.
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