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Abstract

The Product Liability Act B.E. 2551 lacks clarity regarding the liability of 

operators of electronic marketplaces. It remains ambiguous whether the denition 

of �business operator� in Section 4 of the Act encompasses electronic marketplace 

operators, potentially leaving consumers in Thailand vulnerable. Consequently, this 

article endeavors to examine the scope of �business operator� under the Product 

Liability Act B.E. 2551. This examination involves an analysis of legal principles, the 

concept of a business operator, and the liability of electronic marketplace operators 

under the Act. Additionally, it considers recent judicial and legislative developments 

in other jurisdictions such as the United States of America and the European Union. 

The aim is to explain why it�s important for electronic marketplace operators to be 

held responsible for their products, and to nd an appropriate approach for 

Thailand.
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 (Electronic Commerce  E-Commerce)1 

  

  2 

 

 (Electronic Marketplace  E-Marketplace) 3 

 
4   . . 2565 

 19.7 

 24 5  

 3,782,174.26  . . 2563 

 398,182.79   13.24 

 . . 25636

1   
 (Website)  (Application)  

 (  ( ) 
, �  e-commerce� [ ]  : https://www.etda.or.th/th/Useful-Resource/

terminology/ -E/252.aspx [22  2565])
2  ( ) ,  
, ( :  ( ) 

, 2564),  7.
3 Electronic Marketplace    

  

4  ( ) ,  
,  2-4.
5 Statista, �E-commerce as percentage of total retail sales worldwide from 2015 to 2026,� [online] 

Available from : https://www.statista.com/statistics/534123/e-commerce-share-of-retail-sales-worldwide/ 
[26 April 2023]

6   ( ) 
, �   2564 Value of e-Commerce Survey in 

Thailand 2021� [ ]  : https://www.etda.or.th/th/Useful-Resource/publications/
ValueThailand2021.aspx [1  2566]
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 (Demand) 

 

  

   

  Shopee 

   ( )   Lazada   
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1.1 

 (Strict Liability) 

7 iPrice, �The Map of E-Commerce in Thailand,� [online] Available from : https://ipricethailand.

com/insights/mapofecommerce/en/?fbclid=IwAR2CuWAmI7ECr_K6rmD_N6pIVb2YR1KJb6bSVs

P2umfWrEubrLghXLClIOk [23 April 2023]
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1. 
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3.   

   

 

 

  (Payment System) 

 (Escrow)  (Warehouse Management) 

 (Logistic)  12 

8  , � �, 

, 4 ,5 (  -  2554),  112.
9  , � �, 

,  23  1 (2549),  31.
10  , ,  1 ( : 

, 2559),  124.
11 , �   

 ,�        , �

�, , 29, 2 (  -  2562),  24.
12   ( ) 
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13 

 

 

   

 

 

 

 

 

 (Suffer in Silent)

1.2 

 

 

    

 

, �   2564 Value of e-Commerce Survey in 

Thailand 2021� [ ]  : https://www.etda.or.th/th/Useful-Resource/publications/

ValueThailand2021.aspx [1  2566]
13 Margaret E. Dillaway, �The New �Web-Stream� of Commerce: Amazon and the Necessity of 

Strict Products Liability for Online Marketplaces�, in Vanderbilt Law Review, 187 (2021), p.216.
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(Documentary Research)     

      

2. 

  

2.1 

 14

2.1.1 

 

 (Contractual Liability) 

 (Warranty)  2  15

1)  (Express Warranty) 

 

 

  
16 

 

14  , � �, 

,  29.
15  ,  , , ,  10 

( : , 2549),  217-219.
16 
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2)  (Implied Warranty) 

 

     

  

   

  

  
17

 

 (Privity of Contract) 

  

 18

2.1.2 

 
19 

 

  2 

 20

17 
18  , � �, 

,  30.
19  ,   ,  7 

( : , 2560),  29.
20 ,  61-62.
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1)  (Subjective Responsibility  No 

Liability without Fault) 

   

  
21    

2)  (Objective Responsibility  

Liability without Fault) 

 

    

 (Absolute Liability)

 

     

  

   

  

   

 
22  

23

21  , � �   60 

 .  , ( : . . , 2531),  98.
22  , � �, 

,  30.
23  , ,  3 

( : , 2559),  18.
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    Product-Defect 

Based Liability 

 Conduct-Based 

Liability 
24 

  

  

 

 
25 

 

 

 

 

  26 

24  , ,  84-85.
25  ,   ,  475.
26  , ,  18.
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 . . 2551

 . . 2551 
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�  5 
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 4 

� � 

(1)  

(2) 

(3)   

(4)     

   �

 
27  4  

   

 � � 

          

       

 

 28 

27  , � �, 

,  127.
28  , ,  133.
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 OEM (Original Equipment Manufacturer)  
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30

     

   

29 ,  128.
30  , , 

 1 ( : , 2554),  193-194.
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31 
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 . . 2551

 . . 2551 
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 � � 

(1)   

 

 

 

           

    

 

31 ,  197.
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3.1 

 

  

 

3.1.1 

  

 

  

Amazon.com  Amazon.com Inc. 
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32 

 

 

 

 

 Amazon.com Inc. 

 

 Amazon.com Inc. 

 . . 2019 

  Oberdorf v. Amazon.

com Inc.33   The Furry Gang 

 Amazon.com  Amazon.com Inc. 

 

   Amazon.com 

Inc.   Amazon.

com Inc.   Amazon.com 

Inc.  

 

 

 7 

32 Statista, �Biggest online retailers in the U.S. 2022, by market share,� [online] Available from : 

https://www.statista.com/statistics/274255/market-share-of-the-leading-retailers-in-us-e-commerce/ [5 May 

2023]
33 Oberdorf v. Amazon.com Inc., 930 F.3d 136 (3d Cir.), 936 F.3d 182 (3d Cir. 2019)
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(1) 

 (Marketing Chain) 34 

 

 

 

 

 
35 

 

(2) 
36 

 

 

 

 

   

   

34 Ibid.
35 Ibid. (�However, Amazon fails to account for the fact that under the Agreement, third-party 

vendor can communicate with the customer only through Amazon. This enable third-party vendors to 

conceal themselves from the customer, leaving customers injured by defective products with no direct 

recourse to the third-party vendor.�)
36 Ibid.
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(3) 
37 

 

  

 

 

    

  

   

38 

(4) 
39 

 

 

 

37 Ibid.
38 Ibid. (�Moreover, Amazon is uniquely positioned to receive reports of defective products, 

which in turn can lead to such products being removed from circulation. Amazon�s website, which Amazon 

in its sole discretion has the right to manage, serves as the public-facing forum for products listed by third-

party vendors.�)
39 Ibid.
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40

(5) 

 

 �Seller�  

 
41 

 

   

 Hoffman v. Loos & Dilworth, Inc.42 

 (Sale Agent)   Kemp v. Miller43 

 (Lessor)   

(6) 

 (Vertical Chain of Distribution)44 

      

   

40 Ibid. (�Amazon is fully capable, in its sole discretion, of removing unsafe products from its 

website. Imposing strict liability upon Amazon would be an incentive to do so.�)
41  Fox v. Amazon.com, Inc., 930 F.3d 415 (6th Cir. 2019), Erie Ins. Co. v. Amazon.

com, Inc., 925 F.3d 135 (4th Cir. 2019)  Eberhart v. Amazon. com, Inc., 325 F. Supp. 3d 393 - Dist. Court, 

SD New York 2018 
42 Hoffman v. Loos & Dilworth, Inc., 307 Pa. Super. 131, 452 A.2d 1349 (Pa. Super. Ct. 1982)
43 Kemp v. Miller, 166 Va. 661, 186 S.E. 99 (Va. 1936)
44 Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021)
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45 

 

46 

(7)  Stream of Commerce  Enterprise Liability 

 

 

  

Loomis v. Amazon.com47  Stream of Commerce 

 Bay Summit Community Assn. V. Shell Oil Co.48 

 

   

  

  

 

 Stream of Commerce

45  , ,  58-59.
46 Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021) (�Based on 

our review of Amazon�s third party business model under the BSA, we are persuaded that Amazon�s own 

business practices make it a direct link in the vertical chain of distribution under California�s strict liability 

doctrine.�)
47 Ibid.
48 Bay Summit Community Assn. v. Shell Oil Co., 51 Cal.App.4th 762, 59 Cal. Rptr. 2d 322 (Cal. 

Ct. App. 1996)



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

100

3.1.2 

 

 21  . . 2020  California AB 3262 

  

 

  Electronic Retail Marketplace 

  Retailer 

 California AB 3262 

  

 30  . . 2020 

49  

 California AB 3262 

 

 

3.1.2.1 

 California AB 3262 

 (Legal Certainty) 

  

50

49 Annie Palmer and Megan Graham, �Controversial e-commerce bill criticized by Amazon rivals 

such as Etsy won�t move forward for now,� [online] Available from : https://www.cnbc.com/2020/08/31/

controversial-ca-consumer-bill-will-not-advance-in-its-present-form.html [3 July 2023]
50 Section 1 of California AB 3262 
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3.1.2.2 

 California AB 3262 

 

�  (Electronic Retail Marketplace) 

 

   

 

 

   

  1504 �51

 

California AB 3262 

 

  

3.1.2.3 

 California AB 3262 

 �

51 Section 1714.46 (d)(1) of California AB 3262 �Electronic retail marketplace� means an electronic 

place or internet website that is engaged in the business of placing or facilitating the placement of products 

into the stream of commerce in this state, regardless of whether the vendor, product, or the marketplace 

has a physical presence in the state or whether, as described in Canifax v. Hercules Powder Co. (237 (1965 

Cal.App.2d 52  ,44, the electronic retail marketplace ever takes physical possession of the product. 

�Electronic retail marketplace� includes any subsidiaries or related party companies, including, but not 

limited to, any company that would constitute an �afliated group� under Section 1504 of the Internal 

Revenue Code.�
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�52

 

 Section 1714.45 
53  

3.1.2.4 

 

 

 �  Section 1714.46 (a) 

(1) 

(a)  

(b)  (Handmade)

52 Section 1714.46 (a) of California AB 3262 ��an electronic retail marketplace shall be strictly 

liable for all damages caused by defective products placed into the stream of commerce to the same 

extent that a retailer of that defective product would be liable and shall be deemed to be a retailer for 

purposes of California strict liability law. The liability of an electronic retail marketplace shall be equal to, 

but not greater than, the liability of a retailer as provided in Vandermark v. Ford Motor Co. (1964) 61 Cal.2d 

256, and all defenses to strict liability that are available under California law shall be preserved for an 

electronic retail marketplace.�
53 Section 1714.45 of California Civil Code 
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(2) 

(3) 

 Tauber-Arons Auctioneers Co. v. Superior Court 

(1980) 101 Cal.App.3d 268.�54

  

 �  (b) 

   

 

�55

   

  

54 Section 1714.46 (b) of California AB 3262 �An electronic retail marketplace shall not be liable 

as described in subdivision (a) if any of the following conditions are met:

   (1) The product that caused the damage was one of the following:

 (A) Preowned or used and prominently described or prominently advertised on the 

electronic retail marketplace as preowned or used at the time it was purchased by the consumer.

 (B) Handmade.

   (2) The electronic retail marketplace did not receive a direct or indirect nancial benet 

from the sale of the defective product that caused the injury. 

   (3) The sale or transaction of the product occurred by auction and is exempt from strict 

liability, as described in Tauber-Arons Auctioneers Co. v. Superior Court (1980) 101 Cal.App.3d 268.�
55 Section 1714.46 (c) of California AB 3262 �Notwithstanding subdivision (b), an electronic retail 

marketplace shall be strictly liable for the sale of preowned, used, handmade, or auctioned defective 

products if the application of strict liability to the electronic retail marketplace is consistent with the policy 

considerations underlying strict liability.�
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3.2 

 28  . . 2022 

 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL on Liability for Defective Products56 

 EC 

Directive 85/374/EEC  . . 1985 

 

 (Provider of an Online Platform) 

 

3.2.1 

 

 

 

 

57

56 European Commission, �Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF 

THE COUNCIL on liability for defective products,� [online] Available from : https://eur-lex.europa.eu/

legal-content/EN/TXT/?uri=CELEX%3A52022PC0495 [6 April 2023]
57 Ibid.
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3.2.2 

  Online Platform  

�    Article 2(h) (  

Article 3(i))  (Digital Service Act)�58 

 

�  (Online Platform)   

 

  

  

 �59

 

 
60 

 

58 Article 4 (17) of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on liability for defective products ��online platform� means online platform as dened in Article 2, point 

(h), of Regulation (EU)�/� of the European Parliament and of the Council on a Single Market for Digital 

Services (Digital Services Act)�
59 Article 3 (i) of Digital Service Act �online platform� means a hosting service that, at the request 

of a recipient of the service, stores and disseminates information to the public, unless that activity is a 

minor and purely ancillary feature of another service or a minor functionality of the principal service and, 

for objective and technical reasons, cannot be used without that other service, and the integration of the 

feature or functionality into the other service is not a means to circumvent the applicability of 

this Regulation
60  , �EU  (DSA) 

� [ ]  : https://europetouch.mfa.go.th/th/content/eu-dsa?page=5d6a-

c39e15e39c3f300018e0&menu=5d6ac39e15e39c3f300018e1 [7  2566]
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3.2.3 

 

�1. 

 

2.  

3.  

  (Fullment 

Service Provider) 

4. 

 

5.  

 

  

(a) 

 

(b) 

 1 
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6.  

    

 Article 6(3) �61

 

   

 

 

61 Article 7 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on liability for defective products �Economic operators liable for defective products

  1. Member States shall ensure that the manufacturer of a defective product can be held liable 

for damage caused by that product.

  Member States shall ensure that, where a defective component has caused the product to 

be defective, the manufacturer of a defective component can also be held liable for the same damage.

  2. Member States shall ensure that, where the manufacturer of the defective product is 

established outside the Union, the importer of the defective product and the authorised representative 

of the manufacturer can be held liable for damage caused by that product.

  3. Member States shall ensure that, where the manufacturer of the defective product is 

established outside the Union and neither of the economic operators referred to in paragraph 2 is estab-

lished in the Union, the fullment service provider can be held liable for damage caused by the defective 

product.

  4. Any natural or legal person that modies a product that has already been placed on the 

market or put into service shall be considered a manufacturer of the product for the purposes of paragraph 

1, where the modication is considered substantial under relevant Union or national rules on product 

safety and is undertaken outside the original manufacturer�s control. 

  5. Member States shall ensure that where a manufacturer under paragraph 1 cannot be iden-

tied or, where the manufacturer is established outside the Union, an economic operator under 

paragraph 2 or 3 cannot be identied, each distributor of the product can be held liable where: 

    (a) the claimant requests that distributor to identify the economic operator or the person 

who supplied the distributor with the product; and 

    (b) the distributor fails to identify the economic operator or the person who supplied the 

distributor with the product within 1 month of receiving the request.

  6. Paragraph 5 shall also apply to any provider of an online platform that allows consumers 

to conclude distance contracts with traders and that is not a manufacturer, importer or distributor, provided 

that the conditions of Article 6(3) set out in Regulation (EU)�/� of the European Parliament and of the 

Council on a Single Market for Digital Services (Digital Services Act) are fullled.�
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 1 

  

 
62  

 
63

3.2.4 

  

 Article 10  

  

  

 

3.3 

  

  

 

  

62 Article 9 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on liability for defective products �1. Member States shall ensure that a claimant is required to prove 

the defectiveness of the product, the damage suffered and the causal link between the defectiveness 

and the damage.�
63 Article 11 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on liability for defective products �Member States shall ensure that where two or more economic 

operators are liable for the same damage pursuant to this Directive, they can be held liable jointly and 

severally.�
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3.3.1 

 California 

AB 3262  

   California AB 3262 

3.3.2 

 California AB 3262  

 

 

 

 

  

3.3.3 

  California AB 3262 

 Section 1714.46 (b)
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4. 

 64 

 

 

 

 

 

 

. . 2551  2  

64 Priceza, � � [ ]  : https://www.

priceza.com/insights/business/ .html [1  2566]  Bangkok Post, �E-commerce sector 

enters the next phase,� [online] Available from : https://www.bangkokpost.com/business/2531990/e-com-

merce-sector-enters-the-next-phase [2 May 2023]
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4.1 

 . . 

2551

 4  . . 

2551 

 

 

65 

 

 

 

 

 

  

65 State Farm Fire & Cas. Co. v. Amazon.com, Inc., 835 F. App�x 213 (9th Cir. 2020) (�Amazon 

provided the only conduit between XMJ, the Chinese seller, and the American marketplace. Without 

Amazon, XMJ products would not be available at all in Wisconsin�)
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4.2 

 . . 2551

 

 . . 2551 

 

 

 

  

4.2.1 
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4.2.2 

 

. . 2551  566 

 4  

 

  

  

  

 

67 

 

 

  

 

 

 

66  5  . . 2551 �

 

 �
67 , �  � [ ]  

: https://www.trustmarkthai.com/th/news/detail/649c28f0-f41f-11ea-ad5d-9dbe9f1abc35 [12  

2566]
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 68 

 

4.2.3 

  

. . 2551  769 

  

5. 

70 

 

 

68  , , ( :  , 2552), 

 28.
69  7  . . 2551 �

(1) 

(2)  

(3)    

�
70   ( ) 

, �   2564 Value of e-Commerce Survey in 

Thailand 2021� [ ]  : https://www.etda.or.th/th/Useful-Resource/publications/Value

Thailand2021.aspx [1  2566]
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