UaNAITUIAUTURAYDINUTENBUNITAAIANAIINIIYE
alnnsatindnmeldnguuneanuiuiiasaanudenieiiiaduain
a Yy 1 o/ *
auAnlivaannevaslsunalng

Consideration Regarding Liability of Operator of Electronic

Marketplace under Thailand’s Product Liability Law

AAWNN §0107
Sasipim Supapa

Tanlundngnsifenansumdadio
ANENAMENS PaINTaluInendy auung v wuedslnl waunuiu ngamwe 10330
LLM Candidate
Faculty of Law, Chulalongkorn University, Phayathai Road, Pathumwan, Bangkok 10330
Corresponding author E-mail: ssupapagdci@gmail.com
(Received: May 30, 2023, Revised: July 6, 2023, Accepted: July 19, 2023)

UNANED

Wizs1vURANLSURARDAIEE B IRTUINAUA T LI Uasniy w.A. 2551
Favnmnudanuluanuiuinesisenaunsnainnalsmnasddidnnsednd eswin
Dunliwddndndemees “gusznouns” Tuwns 4 dunaseuaquisdisznounisnaie

a fa & a ¢ A T [ YY a v Yo
navemalsgdiannselindviell Foruduanvgliguslnalulssinalnglilasuaing
AUATDNNTEIURAIRAINETY unanaideatuiilalsdnyiveuwsves “gUsenaunis”
melansysataaRnmusuinrennudsmeinatiuainduainlivasniy w.a. 2551
1AgLANYINANNITHUFIUVDINYNUY SNEUEUIIUTENDUATT LaTANUSURATRS

va 1

Ausenaun1saatanatsmdigddiannsetindnieldnsesvlydAdenas saunsdny

[

* uneideliludiuniluaziSousomininerinudide “anuuiinvessznaunisnaianans
wdleddidnnsetindneldingmuneanusuliaserudemeiiiniuanduiilivaeadevesUssmalng” ndngns
HArmansum e Auedfrans Puiainsaluininendy

79



Chulalongkorn Law Journal Vol. 42 Issue 2 : July 2024

Waun1svesAfinnwaziuImensuAlunguinevessnUsemamiieates Toun
Useinaansoiini uavavamglsy iedumimaranazanudniuiasimdnannuiy
Anlneiasensnutsiuldiugussneunisnamnatsmdaddidnnsedng uaziiledum
wmsmswdlutapuazveusivsnzandniuUssmalne

o ] U Aa 1

AdRey | AnuUaansiulundnsio, nsduasasusiag, nseswlydinnusuRadeniny

= A [ a s

devneieuainduatilasnde w.a. 2551, #a1nnaanisvddannsaing

Abstract

The Product Liability Act B.E. 2551 lacks clarity regarding the liability of
operators of electronic marketplaces. It remains ambiguous whether the definition
of “business operator” in Section 4 of the Act encompasses electronic marketplace
operators, potentially leaving consumers in Thailand vulnerable. Consequently, this
article endeavors to examine the scope of “business operator” under the Product
Liability Act B.E. 2551. This examination involves an analysis of legal principles, the
concept of a business operator, and the liability of electronic marketplace operators
under the Act. Additionally, it considers recent judicial and legislative developments
in other jurisdictions such as the United States of America and the European Union.
The aim is to explain why it’s important for electronic marketplace operators to be
held responsible for their products, and to find an appropriate approach for
Thailand.

Keywords : Product Safety, Consumer Protection, Product Liability Act B.E. 2551,

Electronic Marketplace
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Sidnnseting (Electronic Commerce 130 E-Commerce)* snlilussiaiiienauausinin
foamsvesiuslanlugalmififesnmsauasmnauieiayeusndilunsigsnssumin
Betu masidunmsdlugUuuumdeddidnnsedndiintoiinvioguassardossesms
a7 uazRuyuresntersuuuiaiy nidadilomaniaasgiaduyadumeae’
Tumssifunsiluguuuuifueennadaivledviowsundiaduromy viesuuins
paNAnaImIdveBiannseding (Electronic Marketplace %38 E-Marketplace)® tiiawe
VAo wdvddidansedndliiumniondustnannuazifilnderdestnein
nszlan’ lneamzlugnamnssunisiuan Tl wea. 2565 mswdyddidnnsedndiudu
Youay 19.7 veayarinsdUanialanuazaianisaidiasduualiugedunnauenads
Sovay 24 Tuewen® mdlvgdidnnselindlasuauiionlulssmealnewudeiu lneyan
wdvgBiannsetndlulssimealveasds 3,782,174.26 druumlul we. 2563 laeinis
Foumeriunannanamidesdiinvselindiiudutesmaifiyargeandususuaningd
yargedle 398,182.79 v visednluiovay 13.24 vewaamdivddiannselind
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Nanuavasusemelnelut) w.a. 2563°

' wdlvdddnvseting fle mahgsnssudeverseuandeuduiuazuinsuusruuniediedumnesiin

Taelddulest (Website) wiowaunaiadu (Application) udelunstiausdufuazuins wasdudenandlunis
Andedearssevineddouasiuny (@inauianigsnssuvnididnvseding (esdnsumia) nszvrnAdfaiie
wsugRauazdsny, “Anviviug e-commerce” [paulal] WIAENTINN : hittps://www.etda.or.th/th/Useful-Resource/
terminology/MIAns-E/252.aspx [22 Auensu 2565])

2 é’wﬁﬂmuﬁ’mmﬁjﬂﬁumqaLﬁﬂmanﬁné (29AN1TNMIB) NITNTNAITATHgNILazdIAN, Aatin
Saaudfisy, (nyuvmavnuns: dnlnnuiauigsnssumediannsednd (esdnisumaw) ﬂizwsaﬁ%ﬁalﬁamwﬁa
wavdamy, 2564), A1 7.

* Electronic Marketplace anansansannuifuntwinglavasuuu wu natanatawiisdsidnnsetind
fluinaunanwedudidnvsedind viedulsieasmauiesulal luuarmaduifdeudenldmimainnas
widsddidnnsedndifeuansisdnuaranudusanediunuddeuazuglitae fusazmadusinansdadu
anwazdAgylunmsiiansanuwasfinwinnusuiavesUszneunseainnasnidddianvseiind

¢ ﬁﬂﬁﬂmuﬁwmqiﬂiimmqatﬁﬂmaﬂﬁﬂé (29ANTUMNTL) NIENTNAITATUFNILALEIAY, Aatin
draulisy, v 2-4.

® Statista, “E-commerce as percentage of total retail sales worldwide from 2015 to 2026,” [online]
Available from : https://www.statista.com/statistics/534123/e-commerce-share-of-retail-sales-worldwide/
[26 April 2023]

© guiiinsziteya dninuianngsnssumedidnyseiind (esdmsumaw) nsensishdviaiiiewsugia
wardaay, “srenunanisdsayasmdugdidnvseiindlulszsimelne U 2564 Value of e-Commerce Survey in
Thailand 2021” [eoulatl] wnaafiun https://www.etda.or.th/th/Useful-Resource/publications/
ValueThailand2021.aspx [1 L®18U 2566]
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iPrice, “The Map of E-Commerce in Thailand,” [online] Available from : https://ipricethailand.
com/insights/mapofecommerce/en/?fbclid=IwAR2CUWAMITECr _Ké6rmD_N6plVb2YR1KJb6bSVs
P2umfWrEubrLghXLClIOk [23 April 2023]

82



NIATNGUNY PRIAINTAUNTINE G U 42 aduyl 2 : nsngAu 2567

v Y a = [ Y a o ¢ o S 1 [ 1Y a = A <
Auasasruilaa etesiuldlvndnduyindunsievielivasadouniuslaadedaidunis
wnsnsyreAudemelugdinsiy® ngrineanusuiianedunlivasndesjaduli
AndnludsuRinlupnudemeniistumen ingnanduyrraivinzaufigniaz Jesiu
LilvauAnlivaeadevsedinnuunnseseenundmieluriswainuaziluynaaiiogly
Frugunnzadlun1suImsTANITANNEY ATl NYMUEANUSURAMIATUAINGLANT
Livaendevesszmeaning q Jaimualigndsuasgneglugusiaiiouduinandudsuiia
Weatinanudemenndunnlidvasade Wen1sliuinisveusenaunisnainnai

a fda & a 6 & a ¥ < Y a A Y a o
wiglvddiannsetndllunisuseneugsnagusuulndlaedugliusnisniinslvusnmandn
ﬁall

1. Wuinalif@euaziuenmuiuiiensiulendlumgsisvesusaziie

2. Jumnaslunisuanifeudeya ud Usn1s wazn1sTeRunugsnssunld
NATUINNTVILRUA AL UTNS

3. Jugrimuensing ngszdeu lunsdnldvinsmannasmduddidnvseiind
LEANAYUALAT USNTT WALTINTTY B WIEANAEAINLALAINWRNY
dldusnisiianuazainuazaudulalunisldauninauy

uen9ndl fuszneumnainanamdedBiinvselinddilvuinsduniudiums
Tusmandnifeatuayunisissnssudorefiiatuuusamnansndesddidnnseting
Wiy N15lAUINIS U TEANAUALAZUSNNT (Payment System) n1sliusn1ssudinaesn
AuA1 (Escrow) nmsiusAsdmiukazdnn1sauAn (Warehouse Management) N5t
U3mswuds (Logistic) wagnslsuinislawan Wudu® suuuunsliuinmsemanssils

gy dudy, “vguiwazveulwavaingmineanuIulinlundndusiiionsAuasesulan”, 115813
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7 Jundiigy Syandand, “anuiulisdennudemenifatuainduiiilivasads”, Msansngusne

UnATaY, Lay 23 mou 1 (2549), it 31.
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wardaay, “enunanisisayarmdegdidnnseiindlussmelne U 2564 Value of e-Commerce Survey in
Thailand 2021” [eoulatl] waadiun https://www.etda.or.th/th/Useful-Resource/publications/
ValueThailand2021.aspx [1 Lw18U 2566]

P Margaret E. Dillaway, “The New “Web-Stream” of Commerce: Amazon and the Necessity of
Strict Products Liability for Online Marketplaces”, in Vanderbilt Law Review, 187 (2021), p.216.
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" Jundiiley S¥en3Tad, “Anusuliasenudemeiiietuaindumnlivaendy”, ansansngusng

Unasas, wtn 29.

" Jugy 1n30914, A9BUNBUTEIIaNgRINEUWILAzZNIAiYE Fovne, uaniUdew, T, fiuniaTad 10

(nJavmEvuAT: GRUTIUNTT, 2549), i 217-219.
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2 Juniiiey s, “m’m%’uﬁmiammLﬁamaﬁLﬁﬂﬁﬁumﬂﬁuﬁ']ﬁlﬂﬂaamﬁa", MIENTNYUUY
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% Statista, “Biggest online retailers in the U.S. 2022, by market share,” [online] Available from :
https://www.statista.com/statistics/274255/market-share-of-the-leading-retailers-in-us-e-commerce/ [5 May
2023]

* Oberdorf v. Amazon.com Inc., 930 F.3d 136 (3d Cir.), 936 F.3d 182 (3d Cir. 2019)
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* Ibid.

* Ibid. (“However, Amazon fails to account for the fact that under the Agreement, third-party
vendor can communicate with the customer only through Amazon. This enable third-party vendors to
conceal themselves from the customer, leaving customers injured by defective products with no direct
recourse to the third-party vendor.”)

* Ibid.
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* Ibid.
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ftaifuszneunismanananamndvddidnnsedndililasuleuviedinssuansluaudi
wlufnevioly msfinssudvilududnaedufoulwdniimaluussmeaanizondn
Tuueedldlunisinduingussneunssaianarsmdvddidnvseindladduguie” egnsls
Ay malulszmaansgensnAldtudiuluvansaiinnadudifessuiinneldnguune
prwsuiinsemudemeiiinnndudfilivasedelisiiafissmaduyanadifingsudns
Tudud wifiansannauaansavesyaratulumInuugsnsTdens snfaghamy
AR Hoffman v. Loos & Dilworth, Inc.# imagegauisuasgmudandeldfnduliyaaa
fildnwazdusiunu (Sale Agent) Wuduesiasiuia sideluaf Kemp v. Miller® Fsenags

a

gauisaspianeuduladnduliflidisn (Lessor) dessufin Wudu detudusenaunis

9

pa1nnaNmNsgBidnnsetinddedinnuauaumidodusuasgsnssudeviedaunsadu
yARaTIRaasuRanelingnunenusuiinfenudemeniinanduiilivaondeves
UsemnAanigolsn

6) Huszneunsmannarsndsgdiannsetindiduymnaluhildvesszuunsin
mgduen (Vertical Chain of Distribution)* #eulgungansnsaveaUsunaAansgaisn
lonmualinnauneglumdduesszuuindminesassuialaginsiasasionudeme

[
a Y a Aa

nanduminlivaende liiindn 3ndmine gads denuan gl visesnandudiu

U

fionvgnilesedliulinld laeulsutvansisuzvesandfivyafdeanshigundn gue

“ Ibid. (“Amazon is fully capable, in its sole discretion, of removing unsafe products from its
website. Imposing strict liability upon Amazon would be an incentive to do so.”)

“ gneeg WU Fox v. Amazon.com, Inc., 930 F.3d 415 (6th Cir. 2019), Erie Ins. Co. v. Amazon.
com, Inc., 925 F.3d 135 (4th Cir. 2019) waz Eberhart v. Amazon. com, Inc., 325 F. Supp. 3d 393 - Dist. Court,
SD New York 2018 1usiu

“ Hoffman v. Loos & Dilworth, Inc., 307 Pa. Super. 131, 452 A.2d 1349 (Pa. Super. Ct. 1982)

“ Kemp v. Miller, 166 Va. 661, 186 S.E. 99 (Va. 1936)

“ Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021)
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fiiah shuseidunaseiiedestunnuidssinnsgaileafuainnuiviialneinsanin
dlanszanganuidsdituguilaalasnistusiaidud® Tullagdudednmsimuives
walulaBuagiinisimaluladuniedostunisderedudauAndusuuuunsdousy
Tmiogsmamnansndlvddidnmseiing fuszneunsnananansmndvddidnnsedindsedl
unumiAsadedlugsnssutevsisdeldiniuyananisiogluialsvesszuunisda
Fvihedudn® uavdaduyanaiifiossuiia

(7) #dn Stream of Commerce Wsawnan Enterprise Liability Tunsalvesnim
Suinlnewnssrsarennudemeiiinanauditlivaende ndnidundniithuniiansan
auFuRinvesiasfieguoniidlsnsdndming esndnaeidudruniledivinliaud
flivaeadodidnimuuisunensiuasinalidudiuinisdieduilan Tngluad
Loomis v. Amazon.com” l§8198amdninasiveamdn Stream of Commerce fidfiunain
AR Bay Summit Community Assn. V. Shell Oil Co.® T3nsiansananusuinuasdLag
FoafinnsananaieItasfiniaseseninimsnsyives aswas dusiiunnios was

o %4 14 =

fosfinsanmaninaiiaaudssnis Ae Usznisusn dnaedufindudidiunmyuieu

Tumamsfuagldmlsannaud Ussnsfiaes unumvesdnasdddmiugiavund
msnszvhwesdnasdutiadefidnduiivinliudandduilaa uazusznsfian dnaed
S1unamunNsellsvEnasensuanvensturumsindimine dadlefuszneunisnain
nanamdivddiannsetindniidnvauzaunaninaitiadiuisdenludsuiinlagnsinsnniu

1an Stream of Commerce

45 o a v a 1 = d' a d’! a ;2 dlllaj s v
ANAN TUANS, NHUNIYAINNTUKNAGDAINUHININNATVUINNHUATN Jaaane, nun 58-59.

“ Loomis v. Amazon.com LLC - 63 Cal. App. 5th 466, 277 Cal. Rptr. 3d 769 (2021) (“Based on
our review of Amazon’s third party business model under the BSA, we are persuaded that Amazon’s own
business practices make it a direct link in the vertical chain of distribution under California’s strict liability
doctrine.”)

" Ibid.

® Bay Summit Community Assn. v. Shell Oil Co., 51 Cal.App.4th 762, 59 Cal. Rptr. 2d 322 (Cal.
Ct. App. 1996)
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3.1.2 Apsigsikuamenisudlunguangaaiusuiiasanduidenieniinain
dudnlivasnfevauasgunanasiy Ussimaanigawsni

defuil 21 nuatiug A 2020 finsiauesiengyang California AB 3262 Tu

U U a

$ganues uasguadvledide nedinguszasdudlufiuifuszinangrnowiduFosnany
SuiladeruidemeniAnanduiilivaendovewaiguadnedide Faludnnisddnde
nsimualinannatsdsgdiannseiing vie Electronic Retail Marketplace fimany
Suiindennudemeiinanduiilivasafoesnaferiuduginuan vie Retailer $19
vy California AB 3262 tuidhusimunnsnilswesngrnearuiuiindonuidevne
AdnanaudilivaenfevessenaanizewminiisBuivunanuiuiiadodudila
Uasadelifiufusznaunisaaianarandyddiannselind egrelsinu Tutlagiusis
nguineatuitanugllldsunmsinsandelasufienduivesisanuadgunanesidely
$udl 30 ngAdniou A.A. 2020 Tasandnuesasivrwsisiguadnesidefiauenanguune
fnaulainglisidumsuasiaunsungranetelusetuiuvdnmssuilsaiuan
Furesiifertes® el ddsuduiuumdunmsiinunnnuiuislitudsenouns
panananandlvddidnnsetindlusreangvane California AB 3262 SsmsansiensAnwiile
svuanumsnsuilutygmvessemdlne esnnduanumensialunisimuelyi
fuszneumsnananansmndedBiinvsetindliauiuin lasidemuvessangrugluatiu

whlvangaiisvasidunsssialuil
3.1.2.1 wakalunsuAly

$ranguang California AB 3262 szymaalumsuAlufisAnng el
Wiefunsairsmnuudalunguune (Legal Certainty) Rerfuanuiuiinvesseney
nsnaanansavddidnnsednd ielirmduasosfuslan wazioairausegalaly
fisznoumananananendinsdidnnsedndatannuaensulududddonsuuiiug
soulativamu’

“ Annie Palmer and Megan Graham, “Controversial e-commerce bill criticized by Amazon rivals
such as Etsy won’t move forward for now,” [online] Available from : https://www.cnbc.com/2020/08/31/
controversial-ca-consumer-bill-will-not-advance-in-its-present-form.html [3 July 2023]

** Section 1 of California AB 3262
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[ '3

3.1.2.2 Ug1UATANN

$19nguune California AB 3262 Tainuvuignaianalanialyd
Sidnnsednd 1391

“pannnarsniaugdiannseiing (Electronic Retail Marketplace)
vinganNie anuiididnnsedndvieivludteienieafugsitlunsianmieliaiiy
avennlumstwiednredudidsmuisunienisdluadsd lididus dui vie
pannasaedidnuazmsnenwlusadyivielifiniu vienaananamidedsidnnsoting
3ziin1sAsouAsesdudmisnisanvseliiniy lagnainnarsnidvddidnvsetingd
MERNTINEIUSTdeviEauT T uieades Twduslisitmanzuiovle 9 e
Junquussmnngld uns1 1504 veasglaaiinidnielu””

[ a

n1smualignuvenaianalaniasdsidnnselindniuldsnanguuny
California AB 3262 Fudunisliaununglagdnadeiuanvuenisussnaugsnaves
fusznaunsmaananddBidnnsedndfiinislruinsanuiiaiousidluszuy
wdetneBumesiiinuadliaruaznnlunmstenedud dafusengmneatuiisimne
Rinfuyaratnszyinslaefidnwadusinansiiilfauidldvaoadognindiun
yudeumensin ldiweeatuasdimuasouasedududmamenimidolidfin was
Tneilifinsimuniyanaidodinssudniludududosdla

3.1.2.3 Waulyual1usuiia

s1nguue California AB 3262 AwuaReullunisiuiinvenainnans
wdsgBdnvseiindliin “iieliaenndosivuleuisilomamananusuinlagiasinsn
pannasndvddiannseindsesiuinegiansinsadonnudemeianae Nilanmeu

°' Section 1714.46 (d)(1) of California AB 3262 “Electronic retail marketplace” means an electronic
place or internet website that is engaged in the business of placing or facilitating the placement of products
into the stream of commerce in this state, regardless of whether the vendor, product, or the marketplace
has a physical presence in the state or whether, as described in Canifax v. Hercules Powder Co. (237 (1965
Cal.App.2d 52 ,44, the electronic retail marketplace ever takes physical possession of the product.
“Electronic retail marketplace” includes any subsidiaries or related party companies, including, but not
limited to, any company that would constitute an “affiliated group” under Section 1504 of the Internal

Revenue Code.”
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Mnmsthauffiunwseadimguisunansin eaduiieriugfudnuaziessuiie
wroududiuanneldngrineanuiuiindedumilivasnievesuassuadvieside lne
ANUURATRIaIRnaIdivddidnnselindznindurieliunluniienusuiaveagin
Uan wazteuniiuanusuiinnielinguunesvesuasgunanesidenvziunldiunainnans
wdygBanvseiindey

meldungmneatiuinamnarsnduddidnnselindiarusuiasuly
fetosniueusuinaeniduieniugiuaniunudemeiiinanaudilivasndy 3
Anusuiinuaztesniuvesiuangnimunlily Section 1714.45 Fadunguaneaiy
Sufiedernuidsmeiiinandudliaonsielusasguadwesideludlagiu® venand
fanguneatuddildtmmualinaananamndvddidnnseindidosniuaniziiufly
NnERUEnTszAnulustdodnly

3.1.2.4 928n3UAUSURA

snguungatuiinuadesniiuniuiuinvesnaianatanidleyd
ddnnseiindlildunisieamzeganuusznisineiu e

“AaNRNANNINYEDLANNTONINALlUADITURAMIL Section 1714.46 (a) ¥1n
Wulumudeulusianaludl

(1) AupFenaliinanuidsmsidudusegrmilegslassalul

(a) AuAdiidivewneunsegnituargnesuisetatniay wiegn
lawanegudnnuuunainnamsiygdidnnselindindududniidnveunneunsognld
wneulunaniinselaeguslna

(b) Wuduviile (Handmade)

*? Section 1714.46 (a) of California AB 3262 “...an electronic retail marketplace shall be strictly
liable for all damages caused by defective products placed into the stream of commerce to the same
extent that a retailer of that defective product would be liable and shall be deemed to be a retailer for
purposes of California strict liability law. The liability of an electronic retail marketplace shall be equal to,
but not greater than, the liability of a retailer as provided in Vandermark v. Ford Motor Co. (1964) 61 Cal.2d
256, and all defenses to strict liability that are available under California law shall be preserved for an
electronic retail marketplace.”

*> Section 1714.45 of California Civil Code
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(2) matanaanidsgdiannsetndlilasunalselovinianisdulaan
7119915993 9N 19D DUIINNNSUNEAUANUNNS DIbAL B LA AR AL A8

(3) N5VILUTOFINTTUVRIAUAUAATULALITNTUTEYALAZYNENLILAN
mm%“uﬁmimsum'm%’wrmﬁgﬂa%maiu Tauber-Arons Auctioneers Co. v. Superior Court
(1980) 101 Cal.App.3d 268.”%

1 I~ Y [~3 % E% % Y % a fa @ a A3 v
agelsAmuuIztduluanudasniud9fuladInainna s tsddannsedndndinm o
SuRavnulumuteulasasalud

a

@, Y e a fa @ a 5% [

widulumueyunst (b) sananarsndivddidnnsetinddossuialaeg
insansasansvIedudniidveaniney gnltuwas [Wududviie wielududngn
Uszya nmsihanusulinlaeniensaunldtuaenndesiuuleugvaamdnauiuining

9955

LASIASH

ey whedinsdnngmudesniiuamuiuia wimniduluilensuaues
ulsuneibomdmdnanusuiinlasiasindandanarnnaradegBdnnseiindfidinsos
uisluanudemefiinanaudn sisil Tunsdlfifusznaunenanananendisdaidnnsotind
Lilgsunayselevinianisiuliiimuissamsenisdeuazlidesiuiaudadsle

** Section 1714.46 (b) of California AB 3262 “An electronic retail marketplace shall not be liable
as described in subdivision (a) if any of the following conditions are met:
(1) The product that caused the damage was one of the following:
(A) Preowned or used and prominently described or prominently advertised on the
electronic retail marketplace as preowned or used at the time it was purchased by the consumer.
(B) Handmade.
(2) The electronic retail marketplace did not receive a direct or indirect financial benefit
from the sale of the defective product that caused the injury.
(3) The sale or transaction of the product occurred by auction and is exempt from strict
liability, as described in Tauber-Arons Auctioneers Co. v. Superior Court (1980) 101 Cal.App.3d 268.”
* Section 1714.46 (c) of California AB 3262 “Notwithstanding subdivision (b), an electronic retail
marketplace shall be strictly liable for the sale of preowned, used, handmade, or auctioned defective
products if the application of strict liability to the electronic retail marketplace is consistent with the policy

considerations underlying strict liability.”
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3.2 3Lﬂswﬁummamsﬁmuﬂmw%’us‘iﬂﬁuaaéﬂiznaumsmmﬂnma
widlvdBiannsaiindvasanninglsy

Tuduil 28 Augneu aa. 2022 AuznssuBnsglsUldidnmedolauadmiuns
uilungraneenuiuinderudemefiiatuandudnilsvaonfovesaninglsfesy
fesengrneausuiiarernudmefiiatuandudlivaenstlmidiloEuodng
1‘(911%8’5’1 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on Liability for Defective Products™ %'!qtﬁuéﬁaLauaﬁ%uf’ﬂmLLaszuﬁﬂamma
AuSURnsanuABeTiintunAuddlduaensetaatuvesannwglsunie EC
Directive 85/374/EEC Fsgniaduliandoustl a.e. 1985 lnndlagifusnanguanedandionin
fupounisfuilimsAnfiuanUssrvunayeglussninensinnsunuesuenssBnis
glsU lnglusrngruisadulagduiinisdyaitsainusuiaveliusnsunanvlasy
ooulatl (Provider of an Online Platform) @esaufsffuszneunisnatanarswidivd
Sudnmsefind lnefinwanduadetolul

3.2.1 wiaralunsudly

Jorguoatuilalivenaddynsndusedinsudlunguunede welingunasises

'
A ]

AusuRadeduAdngnamiAuTuiandiulangARTva waziitelrin1sAuATeIUIInA
s iiuszAnsnmuariinnuwiveuvesngvineiwiisuiulunngsia Ussnauiuivel

U

aenndesfunisiavesngnueiigaiumsifuinasgiunuUasafevesduduay
msiiuguanann Tneimiduinguszasdddydeiieliulaifiyanafianusasuiiale
Tuamamglsudmsuanusuiaderundemeiinainduiilivasnfodegnuanuen
annmglsudsaenndosiunuienlunisdsdudlagnssnnussmauonannmylsuds

LdflEnanvsegunindanegluanninglsuniiusnndu’

*® European Commission, “Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on liability for defective products,” [online] Available from : https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A52022PC0495 [6 April 2023]

°" lbid.
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¢

3.2.2 QgNUATANN

Toraueatuilinumnevesunanesuooulat vie Online Platform 1331
“unanwosueaulatmnemiuis unamiesuoeulat Fsfisnalu Article 2(h) (Jagtiude
Article 3()) v@enguuneMsiuIn1sAavia (Digital Service Act)”” wazlunguungluinig
ARvaliANINevaIwnannasuoaulal 139

“unannasueaulail (Online Platform) munemauds n1stiusnisiuleana 39l
u3nsiiundanudeyarioivlsdeeuladlaedaiviasinewnstoyaroasisasnials
N359399vRIRTULINTT Vuudfanssutududulpsuasi inguszasdiiotiemndanisiv

(3

UImsduwimiy siseduiissnsvhaudtesvenisiiuinismdn waziieinguszesd

e

wazmaRamuwatia MIliusnisdurseusnmsanatusasliaunsaldauls Inglid

nstausnsiuleansd elidesliidunismdnidesnistaduaungnaeiaduil”®

forauoatuitmuaaumnevoumanleussulatliliianumnedetusy
wnannefueeulatdedsulilunguansliuinisddvadadunguanefdmuavinives
AlsusnsmeRaviasesnsnaouiunaniosuooulatvesmuliifiddiangrine sauvisdos
fasnsauiemitinngraneliifitu wasdunsnisundesdnsiuguvosdliuinig
soulavegiensoungu® nenmsiedliunannesueeulatiimumnewusieiiungming
Tuinsadvia filsuiiuinfiingusrasdiielinisaiunuguaunanlosuosulaves
anamglsudulusgsannadoatuinisiiuguadutenuasnisimunanusufioly

*® Article 4 (17) of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

“«

on liability for defective products “‘online platform’” means online platform as defined in Article 2, point
(h), of Regulation (EUV)../... of the European Parliament and of the Council on a Single Market for Digital
Services (Digital Services Act)”

> Article 3 (i) of Digital Service Act ‘online platform’ means a hosting service that, at the request
of a recipient of the service, stores and disseminates information to the public, unless that activity is a
minor and purely ancillary feature of another service or a minor functionality of the principal service and,
for objective and technical reasons, cannot be used without that other service, and the integration of the
feature or functionality into the other service is not a means to circumvent the applicability of
this Regulation

© nauglsy navyRneUssma, “EU wisusilingrnensliuinisddvia (0sA) mumuBusesiin
Thiduiuiivaensy” [ooulail] Wi https://europetouch.mfa.go.th/th/content/eu-dsa?page=5d6a-

€39e15e39c3f300018e0&menu=5d6ac39e15e39c3f300018el [7 Waun1AN 2566]
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° Article 7 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on liability for defective products “Economic operators liable for defective products

1. Member States shall ensure that the manufacturer of a defective product can be held liable
for damage caused by that product.

Member States shall ensure that, where a defective component has caused the product to
be defective, the manufacturer of a defective component can also be held liable for the same damage.

2. Member States shall ensure that, where the manufacturer of the defective product is
established outside the Union, the importer of the defective product and the authorised representative
of the manufacturer can be held liable for damage caused by that product.

3. Member States shall ensure that, where the manufacturer of the defective product is
established outside the Union and neither of the economic operators referred to in paragraph 2 is estab-
lished in the Union, the fulfilment service provider can be held liable for damage caused by the defective
product.

4. Any natural or legal person that modifies a product that has already been placed on the
market or put into service shall be considered a manufacturer of the product for the purposes of paragraph
1, where the modification is considered substantial under relevant Union or national rules on product
safety and is undertaken outside the original manufacturer’s control.

5. Member States shall ensure that where a manufacturer under paragraph 1 cannot be iden-
tified or, where the manufacturer is established outside the Union, an economic operator under
paragraph 2 or 3 cannot be identified, each distributor of the product can be held liable where:

(a) the claimant requests that distributor to identify the economic operator or the person
who supplied the distributor with the product; and

(b) the distributor fails to identify the economic operator or the person who supplied the
distributor with the product within 1 month of receiving the request.

6. Paragraph 5 shall also apply to any provider of an online platform that allows consumers
to conclude distance contracts with traders and that is not a manufacturer, importer or distributor, provided
that the conditions of Article 6(3) set out in Regulation (EU).../... of the European Parliament and of the

Council on a Single Market for Digital Services (Digital Services Act) are fulfilled.”
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% Article 9 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on liability for defective products “1. Member States shall ensure that a claimant is required to prove
the defectiveness of the product, the damage suffered and the causal link between the defectiveness
and the damage.”

® Article 11 of Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on liability for defective products “Member States shall ensure that where two or more economic
operators are liable for the same damage pursuant to this Directive, they can be held liable jointly and

severally.”
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priceza.com/insights/business/?ﬁuﬁﬁuqﬂlﬂﬂ.htmL [1 weunAN 2566] Uag Bangkok Post, “E-commerce sector
enters the next phase,” [online] Available from : https://www.bangkokpost.com/business/2531990/e-com-

merce-sector-enters-the-next-phase [2 May 2023]
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% State Farm Fire & Cas. Co. v. Amazon.com, Inc., 835 F. App’x 213 (9th Cir. 2020) (“Amazon
provided the only conduit between XMJ, the Chinese seller, and the American marketplace. Without

Amazon, XMJ products would not be available at all in Wisconsin”)
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