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Abstract

Despite the community rights being constitutionally recognized for over two
decades, the lack of clarity in the details of the rights is an important obstacle to the
Administrative Court in implementing the rights effectively. Therefore, this research aims
to examine the concepts and theories related to community rights and decisions on
significant international community rights disputes from both decisions of foreign courts
and supranational dispute settlement bodies. To be used as a legal guideline for the
Administrative Court. The study found that “Community rights” are “Collective rights”
that have developed from international human rights and environmental law.
“Communities” can use their legal rights by appointing individuals and/or legal entities
that represent the community to bring cases to court on behalf of the community. As a
result, in case of a dispute over constitutional community rights. If the Administrative
Court considers that the plaintiff is the community rights holder and has the right to
maintain their traditional way of life in the restricted forest area or the right to access and
utilize other natural resources, etc. Despite that the court is unable to issue such a
judgement. However, if the plaintiff requests compensation for their loss of the right to
self-determination and/or the right to environment, the court can order an administrative
agency to make a compensation payment to the plaintiff for the loss of such rights to
maintain their traditional way of life in accordance with the standards of foreign court

decisions.

Keywords: Collective Rights, Community Rights, Administrative Court, Constitution
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7 Foadeaifu, wih 98-99.
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* Miodrag A. Jovanovi¢, Collective Rights: A Legal Theory, p.166.

“Ibid., p. 183.
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" Patrick Thornberry, “The UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities: Background, Analysis, Observations and Update,” in Universal Minority Rights,
eds. Phillips and Rosas (Abo and London: Abo Akademi University for Human Rights, 1995), p.13-76. Cited in Miodrag
A. Jovanovi¢, Collective Rights: A Legal Theory, p.184.

® UN Commission on Human Rights, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Special Rapporteur José R. Martinez Cobo, Study of the Problem of Discrimination against
Indigenous Populations, E/CN.4/Sub.2/1986/7/Add.4; paras. 196-7. Cited in Ibid., p. 92.
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Lnﬂé’@mmu‘t{tﬂﬁ fA.7. 1972 (The Declaration of the United Nations Conference on the Human Environment 1972)
o 1flea anenladu dewn Tl ae. 1992 Ujaananaivhedunndouiagnisiani A 1992 (Rio Declaration on
Environment and Development 1992) i iiies 310 1 911uls (Uayay3le) lsnamdnnsddqyfeatunisianisuaznis
Wannduandey 26 ndnnns

* The OHCHR Regional Office for South-East Asia, “sqm%a;gaﬁm%mmﬁw,ﬁaa (Guide for Indigenous People):
wHuWUT 10 wuiludlewardwnden” [eoulatl] uvasiu : httpsy/bangkok.ohchr.org/thailand/ [27 NUATUS 2566
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NUIELNE) r;TL%EJuﬂammmmﬂﬁuuw%dLLUﬁLﬂummé’mqﬂm&J constituteproject.org, “Colombia’s
Constitution of 1991 with Amendments through 2015” [eoulad] WAETIIN : https://constituteproject.org/countries/

Americas/Colombia?lang=en [5 {u1Au 2566] ﬁﬂ‘f‘j
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Hosnfvosyurulilusstaydd wu nguneivenisiusesdnslumsilesnfifeiuduinden
el dulumudedsfuvasanninglsy 2003/35/EC (Gesetz iiber erganzende Vorschriften
zu Rechtsbehelfen in Umweltangelegenheiten nach der EG-Richtlinie 2003/35/EG

(Umwelt-Rechtsbehelfsgesetz) : Environmental Appeals Act) vaueasuil™ Feaziiuléin

“Article 7 The State recognizes and protects the ethnic and cultural diversity of the Colombian Nation.

Article 72 The nation’s cultural heritage is under the protection of the State. The archaeological
heritage and other cultural resources that shaped the national identity belong to the nation and are inalienable,
not subject to seizure, and are imprescriptible. An Act shall establish the mechanisms to restore control over
them when they are in the hands of individuals and shall regulate the special rights that ethnic groups may
enjoy when they occupy territories of archaeological wealth.

Article 79 Every individual has the right to enjoy a healthy environment. An Act shall guarantee the
community’s participation in the decisions that may affect it.

It is the duty of the State to protect the diversity and integrity of the environment, to conserve the
areas of special ecological importance, and to foster education for the achievement of these ends.

Article 86 Every individual may claim legal protection before the judge, at any time or place, through
a preferential and summary proceeding, for himself/herself or by whoever acts in his/her name, the immediate
protection of his/her fundamental constitutional rights when the individual fears the latter may be jeopardized
or threatened by the action or omission of any public authority.

The protection shall consist of an order so that whoever solicits such protection may receive it by a
judge enjoining others to act or refrain from acting. The order, which shall be implemented immediately, may
be challenged before the competent judge, and in any case the latter may send it to the Constitutional Court
for possible revision....”

2 nguaneindenisiusesanslunisilesafiisafvasndeuieliidulunude teduvesannmglsy
2003/35/EC
“41977 2 N13ileenalngaNIAN
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VIR
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2. l§duamssusoud uay
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winewn Fideunsnnuainmundulaidunimdinguleg Federal Ministry for the Environment

Nature Conservation Nuclear Safety and Consumer Protection (BMUV), “Act Concerning Supplemental Provisions

161



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

Uszinalneiinissusesdndvuuludnuameiuiunsdivessemalaasude Ao 1n153Uses
avdyuvu (ludsdvsnisilesadvesyusu)” ludawewmannsilusgsssuyny dewalvimads
\uesdnsilinnanainisiieduasesdnivesyusumuisgsssuyasusedld Suhnlunsidede

WeemanngyEngIianSyusununsEsssuyasusesliinadedulunisujon

4.3 \Weamandyuvulusgsssuynwiisvanandnsineg
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on Appeals in Environmental Matters Pursuant to EC Directive 2003/35/EC (Environmental Appeals Act),”
[online] Available from : https://www.bmuv.de/en/law/act-concerning-supplemental-provisions-on-appeals-in-
environmental-matters-pursuant-to-ec-directive-2003-35-ec-environmental-appeals-act [19 September 2023] (;fﬂﬁ

“Article 2 Appeals by associations

(1) A German or foreign association that is recognized pursuant to Article 3 may, without having to
assert that its own rights have been violated, file appeals in accordance with the Rules of Procedure of the
Administrative Courts against a decision pursuant to Article 1 paragraph (1), first sentence or failure to take such
a decision if the association:

1. Asserts that a decision pursuant to Article 1 paragraph (1), first sentence or failure to take such
a decision violates statutory provisions that protect the environment, establish individual rights, and could be of
importance for the decision;

2. Asserts that promotion of the objectives of environmental protection in accordance with its
field of activity as defined in its bylaws is affected by the decision pursuant to Article 1 paragraph (1), first
sentence or failure to take such a decision; and

3. Was entitled to participate in a procedure under Article 1 paragraph (1) and expressed itself in
that matter according to the applicable statutory provisions or, contrary to the applicable statutory provisions,
was not given an opportunity to express itself...”

(2) An association that is not recognized pursuant to Article 3 may file an appeal pursuant to para-
graph (1) only if:
1. It fulfils the requirements for recognition at the time the appeal is filed;
2. It has applied for recognition; and
3. A decision regarding recognition has not yet been made for reasons for which the association is
not responsible.
The requirements of humber 3 are considered to have been fulfilled by a foreign association. The
appeal is no longer admissible when a decision denying recognition becomes final.”
* Sgsssuynuinverandnslve wnsdins1y 2560
w951 41 yarausyNvUeeNilaNG
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No. 276/2003 (4 February 2010) Ing African Commission on Human and Peoples’ Rights
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