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Abstract

This article aims to study the restrictions and impediments on the protection
of children born through Assisted Reproductive Technology (ART) in Thailand. There
are limitations on the rights of individuals to obtain services and impediments in
assisted reproductive technology in order to achieve the objectives of creating

a family for a person experiencing infertility.

The results have found that currently, the law on the protection of born
children through Assisted Reproductive Technology (ART), the aforementioned law
provided that it has limited the right of individuals who are infertile and would like
to have children through the use of Assisted Reproductive Technology, it can only
be used by legal spouses. Moreover, in the case of the legal spouses that one of
them does not have Thai nationality, their marriage shall have been registered for
not less than 3 years. Furthermore, there is a legal impediment in choosing the
gender of children who may take risk for genetically transmitted diseases that leads

to inequality and discrimination which reproductive technology does not comply
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with international standards clearly by the constitution in every country. However,
this study suggests a guideline for Thai society to provide the amended provision
related to legal limitations and obstacles to the Assisted Reproductive Technology
in order to ensure maximum benefits for children born by Assisted Reproductive
Technology. In addition, to make the measures for Assisted Reproductive Technology

to be beneficial and proper with basic respect for the right of individuals.

Keywords : Assisted Reproductive Technology, Artificial Insemination, Surrogacy,

Infertility
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' World Health Organization, “infertility,” [online] Available from : https://www.who.int/news-
room/fact-sheets/detail/infertility [10 January 2023]

? Anastasia Grammaticaki-Alexiou, “Artificial Reproduction Technologies and Conflict of Laws: An
Initial Approach”, in Louisiana Law Review, 60, 4 (2000), p.1113-1121.
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" Section 7960 of Family Code DIVISION 12. PARENT AND CHILD RELATIONSHIP [7500 - 7962]
(Division 12 enacted by Stats. 1992, Ch. 162, Sec. 10.)
PART 7. SURROGACY AND DONOR FACILITATORS, ASSISTED REPRODUCTION AGREEMENTS FOR
GESTATIONAL CARRIERS, AND OOCYTE DONATIONS
(c) “Intended parent” means an individual, married or unmarried, who manifests the intent to
be legally bound as the parent of a child resulting from assisted reproduction.
® Section 54 Parental orders of Human Fertilisation and Embryology Act 2008.
“54 (1) On an application made by two people (“the applicants”), the court may make an
order providing for a child to be treated in law as the child of the applicants if—
(a) the child has been carried by a woman who is not one of the applicants, as a result
of the placing in her of an embryo or sperm and eggs or her artificial insemination,
(b) the gametes of at least one of the applicants were used to bring about the creation
of the embryo, and
(c) the conditions in subsections (2) to [F2(8A)] are satisfied.
(2) The applicants must be—
(a) husband and wife,
(b) civil partners of each other, or
(c) two persons who are living as partners in an enduring family relationship and are
not within prohibited degrees of relationship in relation to each other.
’ i) Formalities — Section 292 of Content of Chapter 19 of the Children’s Act 2010

“Surrogate motherhood agreement must be in writing, signed by all the parties thereto and
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confirmed by the High Court. The agreement must be entered into in the Republic and it is imperative that
the surrogate mother be domiciled within the Republic.”
' i) Consent - Section 293 of Content of Chapter 19 of the Children’s Act 2010
“The consent of all parties to the agreement must be obtained ie the husband, wife or partner
of the commissioning parent and the surrogate mother, before the court may confirm the agreement. Where
such consent is unreasonably withheld and the husband, wife or partner is not the genetic parent of the
child, the court may confirm such agreement.”
' Section 1 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the Status
of the Newborn) (Amendment No. 2), 2018
In section 1 1) below Amendment of
Section 1.1 of the Law on Agreements for the Carrying of Fetuses (Confirmation of the Agreement
and the Status of the Newborn), 1996-55
- the main law (in section 1 -
(1) Instead of the definition “intended parents” there will be:
“intended parents” - intended parents who are spouses and also if a unit is intended;
“intended parents who are spouses” - a man and a woman who are spouses, communi-
cating together with a mother carrying a child for birth;
“Intended single mother” - a woman without a partner, who communicates with a mother
bearing a birth name Boy
" Section 2 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the
Status of the Newborn) (Amendment No. 2), 2018
“In section 2 she may, after” import “the certification committee may, after”;
(a) She is not married, but the approval committee may approve Contact with a surrogate

mother who is a married woman, if proven to be pregnant
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' For International Parents, “International Surrogacy Services, CREATIVE FAMILY CONNECTIONS,”
[online] Available from : https://www.creativefamilyconnections.com/intended-parents/international-sur-
rogacy [7 February 2024]

" Pre-birth Parentage Orders, “Gestational Surrogacy in California,” [online] Available from :

https://www.creativefamilyconnections.com/ us-surrogacy-law-map/california/ [7 February 2024]
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' Section 54 Parental orders of Human Fertilisation and Embryology Act 2008.
“54 (1) On an application made by two people (“the applicants”), the court may make an

order providing for a child to be treated in law as the child of the applicants if—

(a) the child has been carried by a woman who is not one of the applicants, as a result
of the placing in her of an embryo or sperm and eggs or her artificial insemination,

(b) the gametes of at least one of the applicants were used to bring about the creation
of the embryo, and

(c) the conditions in subsections (2) to [F2(8A)] are satisfied.

(2) The applicants must be—

(a) husband and wife,

(b) civil partners of each other, or

(c) two persons who are living as partners in an enduring family relationship and are not

within prohibited degrees of relationship in relation to each other.
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Fertility Center, “The progress for Surrogacy in South Africa,” [online] Available from : https://www.fer-
tilitycentre.co.za/2022/06/01/the-top-eight-questions-people-have-about-the-process-of-applying-for-
surrogacy-in-south-africa/ [16 March 2023]
% i) Formalities — Section 292 of Content of Chapter 19 of the Children’s Act 2010
“Surrogate motherhood agreement must be in writing, signed by all the parties thereto and
confirmed by the High Court. The agreement must be entered into in the Republic and it is imperative that

the surrogate mother be domiciled within the Republic.”
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?' i) Consent - Section 293 of Content of Chapter 19 of the Children’s Act 2010

“The consent of all parties to the agreement must be obtained ie the husband, wife or partner
of the commissioning parent and the surrogate mother, before the court may confirm the agreement. Where
such consent is unreasonably withheld and the husband, wife or partner is not the genetic parent of the
child, the court may confirm such agreement.”

* i) Genetic origin of the child - Section 294 of Content of Chapter 19 of the Children’s Act 2010

“At least one of the commissioning parents is required to be a gamete donor for the purposes
of the genetic origin of the child (implication - at least one commissioning parent must be fertile).”

? iv) Requirements for the confirmation by court - Section 295 of Content of Chapter 19 of the
Children’s Act 2010

“The commissioning parent(s) are permanently unable to give birth to a child (implication - at
least one commissioning parent must be infertile). The commissioning parents must be suitable persons
to accept the parenthood of the child to be conceived and understand the legal consequences the
agreement.

The surrogate must also be competent, suitable to act as a surrogate mother and must also
understand the legal consequences of the agreement. The court must be certain the agreement has been
entered into for altruistic not commercial reasons (contractual implications).

The surrogate must have had at least one pregnancy and viable delivery and a living child of
her own (implications — only woman who have children of their own may be surrogates). The agreement
must include specific provisions for the child that are above all in his or her interests.”
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* Section 1 of Law on Agreements for Carrying Fetuses (Confirmation of Agreement and the
Status of the Newborn) (Amendment No. 2), 2018
In section 1 1) below Amendment of
Section 1.1 of the Law on Agreements for the Carrying of Fetuses (Confirmation of the
Agreement and the Status of the Newborn), 1996-55
- the main law (in section 1 -
(1) Instead of the definition “intended parents” there will be:

“intended parents” - intended parents who are spouses and also if a unit is intended,;
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“intended parents who are spouses” - a man and a woman who are spouses, communicating
together with a mother carrying a child for birth;
“Intended single mother” - a woman without a partner, who communicates with a mother

bearing a birth name Boy
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* Gender Selection, “Gender selection can help patients have the family they’ve always

dreamed of,” [online] Available from : https://fertilitycenterlv.com/fertility-treatments/gender-selection/
[22 February 2023]

" Michelle J Bayefsky, “Comparative preimplantation genetic diagnosis policy in Europe and the
USA and its implications for reproductive tourism”, in Reproductive Biomedicine and Society Online, 3
(2016), p.41-47.
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% Section 3 of Act for Protection of Embryos (The Embryo Protection Act) Forbidden sex
selection
Anyone who attempts to fertilise artificially a human egg cell with a sperm cell, that is selected
for the sex chromosome contained in it, will be punished with up to one years’s imprisonment or a fine.
This does not apply when the selection of an sperm cell is made by a doctor in order to preserve the
child from falling ill with Duchenne-type muscular dystrophy or a similarly severe sex-linked genetic illness,
and the illness threatening the child is recognised as being of appropriate severity by the body responsible
according to Land legislation
* Human Fertilisation and Embryology (HFE) Act 1990 (as amended) Schedule 2 — Activities that

may be licensed under the 1990 Act Licences for treatment Embryo testing
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1ZA (1) A licence ... cannot authorise the testing of an embryo, except for one or more of
the following purposes-

(a) establishing whether the embryo has a gene, chromosome or mitochondrial
abnormality that may affect its capacity to result in a live birth,

(b) in a case where there is a particular risk that the embryo may have any gene,
chromosome or mitochondrion abnormality, establishing whether it has that abnormality or any other
gene, chromosome or mitochondrion abnormality,

(c) in a case where there is a particular risk that any resulting child will have or develop-

(i) a gender-related serious physical or mental disability,

(ii) a gender-related serious illness, or

(iii) any other gender-related serious medical condition, establishing the sex of the
embryo, ...

(e) in a case where uncertainty has arisen as to whether the embryo is one of those
whose creation was brought about by using the gametes of particular persons, establishing whether it is.

(2) A licence... cannot authorise the testing of embryos for the purpose mentioned in
subparagraph (1) (b) unless the Authority is satisfied-

(a) in relation to the abnormality of which there is a particular risk, and

(b) in relation to any other abnormality for which testing is to be authorised under
subparagraph (1) (b), that there is a significant risk that a person with the abnormality will have or develop
a serious physical or mental disability, a serious illness or any other serious medical condition.

(3) For the purposes of sub-paragraph (1) (c), a physical or mental disability, illness or
other Medical condition is gender-related if the Authority is satisfied that-

(a) it affects only one sex, or

(b) it affects one sex significantly more than the other.

* Licence conditions Embryos that are known to have a gene, chromosome or mitochondrion
abnormality involving a significant risk that a person with the abnormality will have or develop:
a. a serious physical or mental disability
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b. a serious illness, or
c. any other serious medical condition, must not be preferred to those that are not known
to have such an abnormality.
Embryos that are known to be of a particular sex and are known to carry a particular risk,
compared with embryos of that sex in general, that any resulting child will have or develop:
a. a gender-related serious physical or mental disability
b. a gender-related serious illness, or
c. any other gender-related serious medical condition, must not be preferred to those that
are not known to carry such a risk.
** (i) The Sex Selection Prohibition 92 of IN THE HIGH COURT OF SOUTH AFRICA GAUTENG
DIVISION, PRETORIA CASE NO: 50683/2020
Preimplantation sex selection refers to the selection of a specific embryo to be transferred to
the recipient’s uterus based on the recipient’s preference to have a baby of a certain sex. This can be
done by using Preimplantation Genetic Diagnosis (PGD) or other technologies such as MicroSort. This was
unregulated in South Africa before 2012 and was offered as a service by some fertility clinics. The current
regulations prohibit it.
*2 (i) The Sex Selection Prohibition 87 of IN THE HIGH COURT OF SOUTH AFRICA GAUTENG
DIVISION, PRETORIA CASE NO: 50683/2020

Such as cystic fibrosis, haemophilia, and sickle cell disease
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*Judy Siegel-Itzkovich, “Israel allows sex selection of embryos for non-medical reasons,” [online]
Available from : www.ncbi.nlm.nih.gov/pmc/articles/PMC558118/ [25 March 2023]
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* Choose the sex of your child, “Discover a convenient and innovative digital government
experience,” [online] Available from : https://www.gov.il/en/service/national-gender-selection-committee
[6 February 2023]
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