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Abstract

Thailand does not have a domestic legal framework that specifically recognizes
the right of forcibly displaced individuals to seek asylum from persecution. Nonetheless,
in September 2023, Thailand’s Immigration Bureau has implemented an immigration
procedure to screen and provide domestic legal protection against refoulement for those
granted “Protected Person” status under the Regulation of the Office of the Prime
Minister on the Screening of Aliens Who Enter into the Kingdom and are Unable to
Return to the Country of Origin B.E. 2562, nicknamed the National Screening Mechanism
(NSM). Despite being a non-signatory to the 1951 Convention Relating to the Status of
Refugees and relevant protocols, various aspects of Thailand’s NSM resemble the Refugee
Status Determination (RSD) procedure that has been operated by the United Nations High
Commissioner for Refugees (UNHCR)’s in Thailand within the last few decades. However,
Thailand’s NSM is part of the state-run immigration process, which is closely linked with
its national security as well as political interests within the Southeast Asian region. As
such, the screening mechanism may consider criteria other than an individual’s risk of
harm from persecution, and thus may differ from the general context of international
protection that lies essence to most refugee screening mechanisms. Therefore, a debate
arises as to whether Thailand’s recent screening mechanism is a national asylum system
as anticipated by the international community, or whether the promised legal protection
is rather a technical argument to minimize deportation within a larger yet problematic
legal framework — the latter of which still presents various restrictions to fulfillment of
fundamental human rights and may not constitute a durable solution for forcibly

displaced individuals.
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! United Nations General Assembly, “Convention Relating to the Status of Refugees: United Nations,
Treaty Series, vol. 189, p. 137 (28 July 1951),” p.152 [online] Available from : https://www.refworld.org/legal/
agreements/unga/1951/en/39821 [23 April 2024] (“aqﬁ'zuumu'lﬁéﬁ'ﬂﬂ”), Article 1(A)2): “owing to well-founded fear
of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself
of the protection of that country; or who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.”
gy drinaudmaadngRtouisanyssenmd (UNHCR), “dudaniwilngatu nquanau .. 2020” [soulat]
waafian ; https://www.unhcr.org/th/wp-content/uploads/sites/91/2020/07/THAl-translation-of-1951-Convention-
1MAY2020.pdf [23 e 2567 “daeanmmaandrdedyasusznanielainesldsumsussinussmsareaummmie
Fow1d maun sy aundnamlungulangunionediau viomauAautunnisdes iiuyanaiieguenetnmunsgura
ayriau LLazZ;/mi/wm/i?aZi/ﬂiTﬁ5?@17@32&7”?’1/@'Jmffm%N@mzﬁumﬁzymﬁ@mﬁawmmmmvma"’m"’maﬁa W30U9NIIM
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? United Nations General Assembly, “The Universal Declaration of Human Rights: General Assembly
Resolution 217 A (20 December 1948),” [online] Available from : https://www.un.org/en/about-us/
universal-declaration-of-human-rights [23 April 2024], Article 14: “(1) Everyone has the right to seek and to enjoy
in other countries asylum from persecution. (2) This right may not be invoked in the case of prosecutions
genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United
Nations.”

* UNHCR Executive Committee 33" Session, “General Conclusion on International Protection No. 25
(XXXII) = 1982,” [online] Available from : https://www.unhcr.org/publications/general-conclusion-international-
protection-17 [23 May 2024], Para. (b) “Reaffirmed the importance of the basic principles of international
protection and in particular the principle of non-refoulement which was progressively acquiring the character of
a peremptory rule of international law;” 1951 Refugee Convention, Article 33(1): “No Contracting State shall
expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a particular social
group or political opinion;” Asian-African Legal Consultative Organization (AALCO), “Bangkok Principles on the
Status and Treatment of Refugees,” [online] Available from : https://www.refworld.org/legal/resolution/aalco/1966/
en/18604 [23 May 2024], Article III(3): “No-one seeking asylum in accordance with these Principles should, except
for over-riding reasons of national security or safeguarding the population, be subjected to measures such as
rejection at the frontier, return or expulsion which would result in compelling him to return to or remain in a
territory if there is a well-founded fear of persecution endangering his life, physical integrity or liberty in that
territory;” UN General Assembly, “Declaration on Territorial Asylum: A/RES/2312(XXII) (14 December 1967),” [online]
Available from : https://www.refworld.org/legal/resolution/unga/1967/en/10415 [23 May 2024], Article 3(1): “No
person referred to in Article 1, paragraph 1, shall be subjected to measures such as rejection at the frontier or,
if he has already entered the territory in which he seeks asylum, expulsion or compulsory return to any State

where he may be subjected to persecution.”
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* OHCHR, “Technical note: The principle of non-refoulement under international human rights law (2018),”
Para. 4 [online] Available from : https://www.ohchr.org/en/documents/tools-and-resources/technical-note-
principle-non-refoulement-under-international-human [23 May 2024]
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? Caleb Quinley, “Life in the shadows: Thailand’s urban refugees,” [online] Available from : https://www.
thenewhumanitarian.org/news/2019/09/11/Thailand-refugee-policies-asylum-seekers-immigration-detention
[21 May 2024]; UNHCR in Thailand, “Detention & Deportation,” [online] Available from : https://help.unhcr.org/
thailand/protection/detention-deportation/ [21 May 2024]
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' Rapeepong Suphanchaimat et al, “A cross sectional study of unmet need for health services amongst
urban refugees and asylum seekers in Thailand in comparison with Thai population, 2019”, in International
Journal for Equity in Health, 19, 205 (2020), p.2; Asia Pacific Refugee Rights Network et al, “Refugee Rights
Network in Thailand: Joint Submission Universal Periodic Review of Thailand, Thailand Cycle 3, 39" Sessions,”
[online] Available from : https://asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]

" Asia Pacific Refugee Rights Network et al, “Refugee Rights Network in Thailand: Joint Submission
Universal Periodic Review of Thailand, Thailand Cycle 3, 39th Sessions,” [online] Available from : https://
asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]; Sheraz Akhtar. Urban Refugees and
Education in the Contemporary World: A Case Study of Pakistani Christian Refugees in Bangkok, Thailand.
Doctoral dissertation of Philosophy, University of Auckland, 2020 ; p.95-97.

' Ana Salva, “The reality of life for a refugee family hiding in Bangkok,” [online] Available from : https://
www.bangkokpost.com/thailand/special-reports/690748/the-reality-of-life-for-a-refugee-family-hiding-in-bangkok
[21 May 2024]

" |bid; Asia Pacific Refugee Rights Network et al, “Refugee Rights Network in Thailand: Joint
Submission Universal Periodic Review of Thailand, Thailand Cycle 3, 39th Sessions,” [online] Available from :
https://asylumaccess.org/refugee-rights-network-in-thailand/ [21 May 2024]

' Caleb Quinley, “We Thought We Were Safe: Repression and Forced Return of Refugees in Thailand,”
[online] Available from : https://www.hrw.org/feature/2024/05/16/we-thought-we-were-safe/repression-and-forced-
return-of-refugees-in-thailand [21 May 2024]

" OHCHR, “Technical note related to issues contained in the Global Compact for Migration:
Criminalisation of irregular immigration,” [online] Available from : https://www.ohchr.org/sites/default/files/
Documents/Issues/Migration/GlobalCompactMigration/Criminalisationlrregularimmigration.pdf [23 April 2024],
“Criminal law is designed to punish individuals who harm other individuals or society at large. Irregular entry and
stay by migrants should not be treated as a criminal offence, because the mere fact of crossing a border or
staying in a country irregularly is not a crime per se against persons, property or national security and should not
be treated as such (A/HRC/20/24, Para. 13; WGAD, Deliberation No. 5). Under international human rights law, the
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citizenship or nationality. The very presence of migrants within a State’s jurisdiction—whether in a regular or
irregular status—imposes obligations on the State to acknowledge their presence, and allow them to claim their
human rights. ... More specifically, States are obliged to respect, protect and fulfil the human rights of all migrants
on their territory or under their effective control, including irregular migrants.”
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' International Law Commission, “Draft Articles on Responsibility of States for Internationally Wrongful
Acts” Report of the International Law Commission on the work of its Fifty-third session, Official Records of the
General Assembly, Fifty-sixth session, Supplement No. 10 (A/56/10), chp.IV.E.1 (November 2001). See Article 1:
“Every internationally wrongful act of a State entails the international responsibility of that State;” and Article
3. “The characterization of an act of a State as internationally wrongful is governed by international law. Such
characterization is not affected by the characterization of the same act as lawful by internal law.”

¥ Patrick Phongsathorn, “Thailand’s anti-torture bill could finally end refugee push-backs,” [online]
Available from: https://southeastasiaglobe.com/thailands-anti-torture-bill-could-finally-end-refugee-push-backs/
[21 May 2024]
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* Benedicta Solf and Katherine Rehberg, “The Resettlement Gap: A Record Number of Global Refugees,
but Few Are Resettled,” [online] Available from : https://www.migrationpolicy.org/article/refugee-resettlement-gap
[21 May 2024], “Increased politicization of immigration in major immigrant-destination countries over the last
decade has also hampered resettlement programs. The United States — historically the global leader in
refugee resettlement — reduced its refugee allotments to record lows during the Trump administration. Although
President Joe Biden pledged to reverse course amid considerable pressure from his Democratic Party, the fewer
than 11,500 refugees resettled in fiscal year (FY) 2021 were the lowest since the country’s resettlement program
formally began in 1980. Many other countries have had similar challenges sustaining resettlement programs.”

“ UNHCR, “Briefing Notes: Less than 5 per cent of global refugee resettlement needs met last year,”
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[online] Available from: https://www.unhcr.org/news/briefing-notes/less-5-cent-global-refugee-resettlement-needs-
met-last-year [23 April 2024]

# United Nations Human Rights Council Working Group on the Universal Period Review, Thirty-ninth
session (1-12 November 2021), “National report submitted in accordance with paragraph 5 of the annex to
Human Rights Council resolution 16/21: Thailand” (A/HRC/WG.6/39/THA/1), 17 August 2021, Para. 68: “The Human
Rights Committee expressed concern about reports indicating that undocumented migrants, asylum seekers and
refugees were detained for long periods and without contact with their embassies, counsel or civil society
organizations. It was also concerned about reports of overcrowded cells, lack of adequate health services, poor
sanitation facilities, inadequate food and water and incidents of violence in immigration detention centres. It
further expressed concern about reports of children being detained and separated from their relatives without
access to school and placed in cells with adult detainees.”

* Human Rights Law Centre et al, “Torture and cruel treatment in Australia’s refugee protection and
immigration detention regimes: Submission to the UN Committee Against Torture’s sixth periodic review of
Australia, 75th Session, 2022 - NGO response to State party report (3 October 2022),” [online] Available from :
https://staticl.squarespace.com/static/580025f66b8f5b2dabbed291/t/634915e41772a348045b5d13/166573411
8238/20221003+HRLC%2C+RCOA%2C+Kaldor+Centre+-+Submission+to+the+Committee+Against+Torture.pdf
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T UNHCR, “Submission by the United Nations High Commissioner for Refugees For the Office of the High
Commissioner for Human Rights” Compilation Report Universal Periodic Review: 3rd Cycle, 39th Session: Thailand,”
[online] Available from : https://www.refworld.org/policy/upr/unhcr/2021/en/123963 [24 May 2024], “While not a
conventional asylum law, the Regulation provides a regulatory framework for the RTG to differentiate individuals
in need of protection from economic migrants through the development of a National Screening Mechanism
(NSM). The Regulation also provides for those screened in as Protected Persons, i.e. those unable or unwilling to
return to his/her country of origin due to a reasonable ground that they would suffer danger due to persecution,
to be permitted to stay in the Kingdom temporarily, under special circumstances and in conformity with the
Immigration Act. Further, the Regulation provides for additional rights for Protected Persons, including inter alia,
the right to education and healthcare, in conformity with existing laws and policies. Once implemented, the
Regulation will hopefully regularize and enhance the protection space for persons in need of international

protection.”
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°! Cathryn Costello, Michelle Foster, and Jane McAdam, The Oxford Handbook of International
Refugee Law, (Oxford University Press, 2021), p.625-626: “The most widely recognized regional refugee definitions
are found in Africa and Latin America, where multilateral arrangements between regional State groupings have
extended refugee protection beyond those with a well-founded fear of being persecuted to people fleeing
other, more widespread situations and harms, such as generalized violence, massive human rights violations and
serious disturbances to public order.”

*? Organisation of African Unity (OAU), “Convention Governing the Specific Aspects of Refugee Problems
in Africa: United Nations, Treaty Series, No. 14691 (20 June 1974),” [online] Available from : https://www.refworld.
org/legal/agreements/oau/1969/en/13572 [23 April 2024], Article I(1)-(2): “(1) For the purposes of this Convention,
the term “refugee” shall mean every person who, owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that
country, or who, not having a nationality and being outside the country of his former habitual residence as a
result of such events is unable or, owing to such fear, is unwilling to return to it. (2) The term “refugee” shall
also apply to every person who, owing to external aggression, occupation, foreign domination or events
seriously disturbing public order in either part or the whole of his country of origin or nationality, is
compelled to leave his place of habitual residence in order to seek refuge in another place outside his
country of origin or nationality.”

** Colloquium on the International Protection of Refugees in Central America, Mexico and Panama,
“Cartagena Declaration on Refugees,” [online] Available from : https://www.refworld.org/legal/resolution/rri/1984/
en/64184 [23 April 2024], Conclusion II(3) “...the definition or concept of a refugee to be recommended for use
in the region is one which, in addition to containing the elements of the 1951 Convention and the 1967 Protocol,
includes among refugees persons who have fled their country because their lives, safety or freedom have
been threatened by generalized violence, foreign aggression, internal conflicts, massive violation of human
rights or other circumstances which have seriously disturbed public order.”

> Cathryn Costello, Michelle Foster, and Jane McAdam, The Oxford Handbook of International
Refugee Law, p.631.

81



Chulalongkorn University Law Journal Vol. 43 Issue 1 : January-March 2025

lguide waznisdiaruriiugludssmasiuai® Snnsianuiiuiienasiudsniueinau
N30ANRENINATEENY Huile Anusuuss lsaszuin anuliiduamisemns areymlavuinis

LAYNITNANDU®

Fananlalad vdninaeinisiiansannelinseuiunisdnnses NSM anandandng
wazdoveulunlenugatoana neldoudydises desmnifumssusesiusnsdsswi
Ussinamadvduyueruvesssmdlneneldnmansvansatiu Sniedinisdeduunndeiiusng
Tussansnfianadu q de fadu Angnssunsdansowlésumindunsosnsisnsanlianiug
“GléFumudunses” Tilasnsussidumguamandniuiivadsiesndnualiomedyaaauay
wnnsaimnalaiasusing q Tulssmeadums dWennudenadestumnuisuaivesngineladte

seieUszwmeludeufiRnasiusnsdlseninussmanavalevasuszmelne
o L 74 Q‘ o a L4 v
4.2 SINUANAYBINYMANITLAZNITANTUARAIUNIE I VU RIAAULTNLELDS"

U0 25(3) vessuileudinuiens Nawdnlindigauiiettessniiunis “iglasunis
Auasetaglusverandnslalunsdiiey wiooyyinbieglusverandnsidunisdingng

wadaliniuniseungranedmeaudliewialy”

dlofiansananundydfdrsiunds eradiladldiauiisdinafidumiowarfve
aeldnszuiunsAnnses NSM azdslddpatngnssuiunsaraauiilowasaslavsvininly
worandnsinefiunstingm sasfiansananiuy wasdloldiuanuzidudliiunsdunses
Wi AeliansvindnsdeluldauniimgUssmeadunisavdasadevieauniteiileniamiuneluds

Uszwafiansitonsdiugiu ogalsia wuavenisiinnutulduusasuludiedinstsduldszifeu

dnlnwien Grafssluiunseungunedunie

eCe_

seifpudinuiens TlinguunslussaunszsastgygRundungmunediiusos aztuldn
wizswUnyaiRauduio Jsdmadungrneniissudnageniuezliiifiunnaumeiniaee
< o = = v o = v ! A ava Y
Junsmilduvumansiu fanudadaselundewesusenalnesig na1dfe luneujonudy
AUAANITIUsTasRRziuifosvesuans udlasunisfiunses assaanunszuIuNsIAEITeY
aelansesdydAnudniiiesm fou 3zau15alndgnIzuIUNITAANTEY NSM Lilevesy

nsAuasesneldssidevdinuen 1o

wva

duillasnnmanatiiu Lagd19899InNNIsFLNANITalLWIUURd1A8n150TIAU

Y o

Y o ¢ o 9 o ' A Vo
UL BN GﬂaﬂﬂigLVlﬁlVlEJI@ﬂaﬂﬂﬂiﬂqﬂﬂ’]ﬂﬂﬁgsﬁqa\iﬂmmwﬂqqﬂsﬁjﬂLW@@LLﬂﬁda ?f[v“ﬂ?ﬂLVIWﬂJ'VWUQS

* lbid., p. 632.
* Ibid., p. 635.

82



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 1 : unsau-unau 2568

meluszeziiniuiniy Wmihianaeudidesdiimualinusandiunniussasaazaing
1Y) Y v Y] v I3 I3 ! Y  aAa Y oA
Y85UN13ANATRINELANITEUINNTANNTDI NSM anassaluduausiisnnilaniuzdiiiedae
fyoumenguunenunszsvdydiaudide iunsaduainieigraudign lasulvy
M9 lAENTSEsEAUTUnTe AN TawnuAUSUIUATUI LAY warmdtegludunausniiy
NMIMUAEIEINAUoaN I UUONTIDIANINT AIUNINTT 54 UBINTEIUTLRAUT L F99g
anunsaliavalaudsnsandunisdandutiulalaeiansussrinUssnsuasBugeudingnse uiunis

ARNTBY NSM®’

agiiu nelduumisnsfienudagu dudifesansldnszuiunisdansos NSM
szfauduausedniifisanusduiiowieagendelneiiveudrenguunsuazkiunisaniuag
a1 Tngenamneanusudsifiunaiinverandnslaeiveumengmane gl
wifsdoiduna findedeliummuneguinagliannsofadeaouyiieverimilsdoiiums
Tnaile w3edfitiinlusvenandnsvdsiniidvesmuldmunoiguds Tumanduiu 91nnns
FunansaluunufuRinsenisereeudnidesessemalng Ssuiaussimledidilaniug
fveusmenguangla q mungranedvheaudiiles Wy Igwieaiien (@17 nsdlé¥y Visa on
Arrival) Feuitens@nun Wuussnudramni vieillueyanavihau wilnederiansosdudiibiu
maihguszmalneiieuaaniiinfisannmsuszinusems Aezdanadugiivianaautiluns
fuifesvesudvaidudlitunisiunses iesnilliflanugiangrunemamse edydRnu
dlose wazdilalldnunisduiiund nande daseflendeaglumaiiesiiglsinegniunuvie
siuafazdnsvinnuautansdulunistudfesvefuansidudldsunsdunses®

> Asylum Access Thailand et al., “Joint Letter to Prime Minister Srettha Thavisin Re:
Implementation of the National Screening Mechanism,” [online] Available from : https://www.hrw.org/
news/2023/12/13/\etter-prime-minister-srettha-thavisin-re-implementation-national-screening [23 April 2024],
“Although Clause 15 of the NSM Regulation defers the repatriation of individuals claiming protected person
status, the regulation does not exempt NSM applicants from other actions taken under the Immigration Act.
Moreover, given the legally subordinate nature of the NSM Regulation compared to the Immigration Act, in the
current situation the majority of NSM applicants would face arrest, detention, and prosecution under the
Immigration Act prior to even being considered under the NSM process. This situation not only goes against the
stated aims and intentions of the NSM, but also discourages and disincentivizes potential NSM applicants, and
places an unnecessary burden on Thailand’s courts and system of immigration detention to cope with NSM
applicants.”
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> Waritsara Rungthong and Caroline Stover, “Thailand’s National Screening Mechanism: Key Issues,”
[online] Available from : https://opiniojuris.org/2020/01/28/thailands-national-screening-mechanism-key-issues/
[23 April 2024] (“Rungthong and Stover”), “The regulation further fails to rule out detention. Those seeking
protected person status may be permitted to stay in a location as determined by immigration authorities, but
this seems hardly different from Thailand’s current system of bail and detention, which is granted on a
discretionary basis and has often been denied.”
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2 UNHCR, “UNHCR Resettlement Handbook,” [online] Available from : https://www.unhcr.org/in/sites/
en-in/files/\legacy-pdf/46f7cOee2.pdf [23 April 2024], “The three durable solutions are:

° Voluntary repatriation, in which refugees return in safety and with dignity to their country of
origin and re-avail themselves of national protection;

° Local integration, in which refugees legally, economically and socially integrate in the host
country, availing themselves of the national protection of the host government;

° Resettlement, in which refugees are selected and transferred from the country of refuge to a
third State which has agreed to admit them as refugees with permanent residence status.”

** Rungthong and Stover: “With increased attention on “complementary pathways” during the
drafting of the Global Compact on Refugees, attempts to create new legal pathways for refugees are viewed
with heightened anticipation. However, recognizing the screening mechanism as a refugee screening mechanism
would be premature. There is no current indication that the regulation conforms to the robust definition of a
“refugee” that has been developed and implemented for decades by states around the globe, and the
concomitant rights.”
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% Rungthong and Stover: “Refugees, particularly those from countries in the region including
Cambodia, Vietham, and China, have feared for their safety while in Thailand after recent abductions and assaults
by agents of their country of origin operating in Thailand. There have been allegations of Thai
cooperation, or at least acquiescence, in these abuses. In this context, the regulation raises questions as to
whether a Committee that is staffed by members from the National Intelligence Agency, National Security
Council, and Special Branch Bureau, among others, will protect refugee rights over other interests, including
political ones, on a nondiscriminatory basis.” See also Bangkok Post, “Refugee screening ‘ripe for abuse’,” [online]
Available from : https://www.bangkokpost.com/thailand/general/2643905/refugee-screening-ripe-for-abuse
[23 April 2024]; Zsombor Peter, “Thailand Sets Long-Awaited Rules for Vetting Asylum Seekers,” [online] Available
from : https://www.voanews.com/a/thailand-sets-long-awaited-rules-for-vetting-asylum-seekers/6801600.html
[23 April 2024]

% Rungthong and Stover: “The Royal Thai Government has also at times prevented the registration of
certain ethnicities or nationalities for protection in Thailand, a worrying precedent now that it’s poised to take
over responsibility for identifying those in need. Indeed, the drafting history of the regulation envisages that those
that the Royal Thai Government deems has “special security issues” and may seriously impact “international
relationships” including “people fleeing fighting from Myanmar, Rohingya, Uighur, and North Koreans,” could be
excluded.”

° 1951 Refugee Convention, Article 33: “1. No Contracting State shall expel or return (‘refouler’) a
refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been
convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that
country.”
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"' Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article
3. “1. No State Party shall expel, return (“refouler”) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the competent authorities shall take
into account all relevant considerations including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights.”
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”? United Nations Committee Against Torture (CAT), “General Comment No. 1 (2017) on the
implementation of article 3 of the Convention in the context of article 22 — Draft prepared by the Committee”
CAT/C/60/R.2 (2 February 2017) Para. 8: “The principle of “non-refoulement” of persons in danger of being tortured
in the State to which they are to be expelled, returned or extradited is similarly absolute.” See also Para. 12:
“Any person found to be at risk of torture if deported to a given State should be allowed to remain in the terri-
tory under the jurisdiction or factual control and authority of the State party concerned so long as the risk persists.
Furthermore, he or she should never be deported to another State where he/she would face deportation to a

third State in which he/she would be subjected to torture.”
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" Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1, 1 S.C.R. 3 (“Suresh Decision”).

" Obiora Chinedu Okafor and Pius Lekwuwa Okoronkwo, “Re-Configuring Non-Refoulement? The Suresh
Decision, ‘Security Relativism’, and the International Human Rights Imperative”, in International Journal of
Refugee Law, 15, 1 (2003), p.30-67; David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s
Charter of Rights and Freedoms”, in Alberta Law Review, 47, 1 (2009), p.125-160. (“Jenkins”).

" Para. 62-64 of Suresh Decision

’® Para. 72 of Suresh Decision: “In our view, the prohibition in the ICCPR and the CAT on returning a
refugee to face a risk of torture reflects the prevailing international norm. Article 33 of the Refugee Convention
protects, in a limited way, refugees from threats to life and freedom from all sources. By contrast, the CAT
protects everyone, without derogation, from state-sponsored torture. Moreover, the Refugee Convention itself
expresses a “profound concern for refugees” and its principal purpose is to “assure refugees the widest possible
exercise of . . . fundamental richts and freedoms” (Preamble). This negates the suggestion that the provisions of
the Refugee Convention should be used to deny rights that other legal instruments make universally available
to everyone.”

"" United Nations Human Rights Committee (HRC), “CCPR General Comment No. 20: Article 7 (Prohibition
of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment),” [online] Available from : https://
www.refworld.org/legal/general/hrc/1992/en/11086 [25 May 2024]

" Para. 72 of Suresh Decision

" David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and

Freedoms”, in Alberta Law Review, p.130-131.
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* Para. 129 of Suresh Decision: “We conclude that generally to deport a refugee, where there are grounds
to believe that this would subject the refugee to a substantial risk of torture, would unconstitutionally violate
the Charter’s s.7 guarantee of life, liberty and security of the person. This said, we leave open the possibility that
in an exceptional case such a deportation might be justified either in the balancing approach under ss. 7 or 1 of
the Charter.” See also at Para. 78: “We do not exclude the possibility that in exceptional circumstances,
deportation to face torture might be justified, either as a consequence of the balancing process mandated by s.
7 of the Charter or unders. 1.”

* Dadar v. Canada (Minister of Citizenship and Immigration), 2004 FC 1381, 42 Imm. L.R. (3d) 260; David
Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta
Law Review, p.133: “...the Dadar (Can. F.C.) case highlights concerns that the Suresh exception might be widened
beyond a truly extraordinary case of national security to include “ordinary” criminal cases.”

Abdulaziz Al-Kafage v. Canada (Minister of Citizenship and Immigration), 2007 FC 815, 63 Imm. L.R. (3d)
234, Al-Kafage with Krishnan v. Canada (Minister of Citizenship and Immigration), 2007 FC 846, 63 Imm. L.R. (3d)
38; David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and
Freedoms”, in Alberta Law Review, p.133: “In another case, Al-Kafage, the Federal Court seemed to leave open
the possibility that, should a reviewing court indeed find a serious risk of torture upon return, it might still engage
in the s. 7 balancing test even where an individual is declared inadmissible on grounds of serious criminality (such
as sexual assault), rather than national security.”

Sogi v. Canada (Minister of Citizenship and Immigration), 2005 FC 262, [2005] 3 F.C.R. 530; David Jenkins,
“Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta Law
Review, p.133: “The case of Sogi shows how the Canadian government might be tempted to underestimate or
downplay a risk of torture in light of pressing national security concerns, and therefore attempt to avoid the
Suresh balancing test altogether.”

¥ Mahjoub v. Canada (Minister of Citizenship and Immigration), 2005 FC 156, [2005] 3 F.C.R. 334, Para.
64: “There are ... powerful indicia that deportation to face torture is conduct fundamentally unacceptable;
conduct that shocks the Canadian conscience and therefore violates fundamental justice in a manner that
cannot be justified under section 1 of the Charter.” Re Jaballah, 2006 FC 1230, 58 Imm. L.R. (3d) 267; David
Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and Freedoms”, in Alberta
Law Review, p.135: “It [The Court in Jaballah] emphasized the truly extraordinary nature of the Suresh exception,
and recognized the countervailing principle of non-refoulement in both international and Canadian law. The
Court not only signalled a restrictive approach to the scope of any exception, but, as in Mahjoub, took a skep-

tical view of whether such an exception was constitutionally acceptable in the first place.”
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¥ Saadi v. Italy, (2008), 49 E.H.RR. 30; Ramzy v. The Netherlands, No. 25424/05 (dec.) (24 May 2005).

¥ David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and
Freedoms”, in Alberta Law Review, p.126: “In both Saadi and Ramzy, the U.K. argued that the Court should
overturn Chahal and permit Council of Europe member states to balance the risk of torture to the individual
against national security considerations. In exceptional circumstances, the U.K. submitted, those security concerns
could outweigh a serious risk that an individual might be tortured by authorities in the receiving third country.6
However, in Saadi the Eur. Ct. H.R. unanimously reaffirmed Chahal and art. 3’s absolute prohibition on refoulement
to torture, thereby categorically rejecting British arguments for a balancing test.”

¥ David Jenkins, “Rethinking Suresh: Refoulement to Torture under Canada’s Charter of Rights and

Freedoms”, in Alberta Law Review, p.133.
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