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Abstract

This research article examines the evolution of the interpretation of Article XXI(b)
of the World Trade Organization (WTO) concerning security exceptions, from the GATT era
to the present. It analyzes practices and rulings related to invoking these exceptions. The
study finds that during the GATT and early WTO periods, the interpretation of Article XXI
lacked clarity, with very few references to these exceptions. In cases where they were
invoked, disputes were often resolved through negotiations without going through
adjudication processes that would establish norms or practices. However, since the trade
war era, invoking these exceptions, Article XXI(b), has become more widespread, and the
WTO Dispute Settlement Body has shown clearer trends on several issues. These include
allowing states discretion in the chapeau while reserving interpretative authority for the
Dispute Settlement Body in specific provisions, dividing the elements of the provision,
and interpreting “essential security interests.” Nevertheless, some issues remain unclear,
particularly regarding the interpretation of “emergency in international relations” and
how state discretion is reviewed by the Dispute Settlement Body.

Keywords: Security Exceptions, World Trade Organization, Article XXI(b)
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1. NUIAZAUFIALY

v

mMafsgnissemeaifiazsdaaiuashiansunieaduivesussmanueasiunisan
gUATIANIINIANFUAMAZMIAUINITIENI 19U TEmA TUANRNasE NIl se AT ILLAADRINTS
manpavesyaanedlunion q Aumsinwdsslenivesusanavesnufatnasdaudeiy
og9lsfiR Tuarumnasing  wanidssidudesditesniuanglunmsililsndinuaugadl
pnanliduiuiidmiulisiunesulnevessy withinduterindudesindidsng q ame
Temalpgiiusmnnarusuiislungrneseninseme’ meldnseuvesesdnisnisilan 11as
XX 484 GATT lfnsvidninausiveadiosniiumly (General Exceptions) ey miseineeundn
WTO Tfanunsalfunsnsiidaserusnsdives wTo 1 Tnefideulyin inmsnisivaiuasdes
Buluidteuntesvideduasesstloviiannzetng e Aasssusud (Public Morals) guainees
Uywe (Human Health) Turauifenfunasnawanidfeshudevluvesumi (Chapeau) w09
w1 XX Bndne ueniviloandeeniiuvialy 1ps1 XX vesaumnasdeaiuldeygelissme
aundnanansaliunsnisdmiunisduasesndnusiuas (National Security) wosuszinanule
Tneflundagasd

' Michael J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”, in
Michigan Journal of International Law 12 (1991), p.558-620.

? Simon Lester and Huan Zhu, “Closing Pandora’s Box: The Growing Abuse of the National Security
Rationale for Restricting Trade,” [online] Available from : https://www.cato.org/publications/policy-analysis/

closing-pandoras-box-growing-abuse-national-security-rationale. [15 June 2024]
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(b) shwvszmaauinlauinsnisiouiarsarrsntuludesiunauselovissylu
AIUAIIULTUAIYBIHY

() tunsaliiedosnivianiiunndanisesnouniodaniinduaindadi;
(i) lunsaliiNeI9e9nunIsYNEI97135 NTeqU UazIATENIDNNAIATIN Uay
nIsYuaNEumMay Tanduinsz iy liissninsimseniedey Ingditmaie

WoTAMIFUAI I IWING1999173;

(i) lusgninnaransiumieaniunIsalaniduluauduiusseninyssme;
%59
(c) asemaauIBnanidunisle g melangihsandssyrmiiions 39auanmiae
AILUAIUN NI TN TN

w1 XXl fngnisenindudiidengavine (Nuclear Option) %o Yaaniafivy
(Third Rail) Tngtinngunensisgninsema’ Wefinsanfeinguszasdiazianunsualvos
FasureanATIity wuth GATT Fesnmsmaunasewinenndaaininisiuas nnseua el
anudaneulunsduasesUselovidfymesunnusiunailofiniudndy (Necessary)’

® Article XXI of GATT: Security Exceptions
Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it
considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary for the
protection of its essential security interests
(i) relating to fissionable materials or the materials from which they are derived;
(i) relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for the purpose
of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or
() to prevent any contracting party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and security.
* Matthew Kahn, “Pretextual Protectionism? The Perils of Invoking the WTO National Security Exception,”
[online] Available from : https://www.lawfaremedia.org/article/pretextual-protectionism-perils-invoking-wto-
national-security-exception. [15 June 2024]
® James Bacchus, “The Black Hole of National Security: Striking the Right Balance for the National
Security Exception in International Trade,” [online] Available from : https://www.cato.org/policy-analysis/

black-hole-national-security. [15 June 2024]
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aaiulaanduiinnisuszguassansgainsnluniswiounts GATT Tul 1947 (GATT
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Tduanmduly mszaziunsnsiisdudmsueusiundasouiasdddls agelsta az@eu
Tinfaluflalls 1lesannanfumsldauiunaudodafioliunnsnsiiinguszasdiiio
n15A1..."°
Founusupnusiunsidaey enaiiudifiossedefianunsardesniuduanusiunsugndly

auuiiuledn Tuyunesvesansgawsnilul 1947 dudslufieruvunenielieuves

Wiy nadnedrenfe Wuiidauin Ianuaslalinisendsdesndutiuiuluiiemena
auanuiuasfiuiasldlidunisvauidesiusnsd

[ '
U o a wva al v

% o v d a Y d' £ YR A &3 v
PNUU ﬂ'mﬂiJVlﬂ’]ﬂﬁy,VlLﬂWMWNNWIUﬁQQUULN@UVIUiyJiUﬁ]llﬂ’]iU\‘iﬂ lenfe Iﬂi"USLUUQJJVl
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a 1

- v vy v v ) & v 5 Y Y & o
Wngaunagdndutausalivesniumuautiuasile Jymilaemluudinoedl 2 wwims
lown Sgldunsnisludinduies (Selfjudging) warlilinguvsonmueinduredaAinissening
Usswaduddndu dwsuuumausnmnbisgludinduetu ddavioeslsaslesiulalisy
gndouniunuauiuasedldnudunala mnduwuimisiiaes nsliflesdrusiguilas
fimanedulnewazsrunavessgluinsansslovinuanuiunivesssiowiall azmiuladn
nsfnudosniuinueuiuasihidulssinulgmaesnumidaudiusznineiuaesllng
YBIATFAUTNUATAIULVLNBYBINTARATIUN1TENINUTENA 1NN TAARTUAIAY 1947
@ v = oy ' v xy = % v v o
Jusunaudad 2018 wuin meldanulidauresnisinnuuasysulitosndumuanudung
1 UsgimAaunTnnd ¢ wene undnidean1sendouniiunuanutuasiueny tnsdulugasly
nMsUsnemse wieltesniumluduy q wuiavlddesniiununiusiuadunisnsussinu

ANMNAUBIANTTEIUTBRNINVDY WTO

TuunaraAdeilfiausfignudn uuvnansfienumns XX ves WTO ulifiaudamui
Fusir2 S TdInTILNTAN wiAGsfitymiisesfinnsan \Wioazamsailuwameidaauiuly
msenenedesniiusunnusiuasunsliligrliiduesesiielunshivjifnuiusnsdl Taed
Tngusvasduasunauidei feamssrytlamusinisinrudesntiufuausiunsmmng
xx1 lutlagthu deluagFulasdrmauuiujifuaruunidedslunisendredosniiusnunusiung
Fulngazuvaduluen GATT ga WTO meudy uavgpasnsunsddudunauielogiu uway
Annevitdeiiaaznssunsitededeninim (Panel) nandaau nanlidaiou wazunagy

® U.N. Economic and Social Council, “Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment, Verbatim Report: Thirty-Third Meeting of Commission A,” at 21, U.N. Doc.
E/PC/T/A/PV/33 (July 24, 1947) [online] Available from : https://docs.wto.org/gattdocs/q/UN/EPCT/APV-33.PDF.
[15 June 2024]
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2. mMsanuluga GATT (1947-1994)

1ms1 XX ves GATT wnuliegnianldlunsfus waglifinaznssunisifiade

(%
1 1

fofinmuas GATT wie WTO lafildfansunafiiiisadestuunni douniseds wTo
Tt 1994 fdofinmedstios 9 nsdififetosiunssranananisnstestunannns XXl veq
GATT wurUfifives GATT lineduumsiiaviBenisrsuilenuazveuwnvostesntiu
drumnutuas egnlsfinny funsdidesniuligninausnasficmisludnuuedlndifsstu
msnaduundygAnlisunesgglinnsmadudiadued

Tl 1975 anuldiszuulmaithilaninlddwmivadnsiusiseavinunassiam ua
$r9am1 XX Humspalumsviguiu fguieainuliuden “maanasegnesoliiomesnisnas
melulszwaldnaaidusoanausunssionsnunugniduiiunstesriuingamaesugia
vesaau sadududdyrendeviemuiiunmecsung Weveitunsezsniudesdnm
dnsnanniglulspmaduinlugramnssuiiddyresussma dafinruduiuegraddly
ﬂws%’uﬂizﬁ’umi%’mmmamﬁm%ﬁﬁi’wLﬂul,ﬁamauauam’;mé’mmﬁuﬁugmiumﬁﬁLﬁﬂam'ﬁ’m
vieamranidudu 4 luanudiniusssrhesane® iesnsiludssiuifidmnedioundos
gnannssusesTesauignlivnaaeureunvestesniiufuauiiuny fesonulugin
wmsmsfinevaueslausgaamnssuaregnglitosnuduarusunavdolal dafu “dunu
oAy, Ifuansmufalunsdanuad miansmsinels GATT” uas “Anedununany
anuzldanudvivomuneld GATT” uivhefigauinsnisiiilignitaduniels GATT

Tugaves GATT mAaudnuwdnuiuuesitanusiunaisnfdubeilie uals
dndulafionues Wu Tuszritsnsedusel 1982 Werfutedidaniensiiililaguszanes
wswgnaglsy (EEC) Usenaaundn LAuIn Lageadinside sian1311d1ane1saufuimemeHa
Alaldmmrayaasvgia funuves EEC ldnaninmnasmsilineldnms xxi “lidududoad
N135K9 N5VmRHE 138n150ULlR 7™ Self-judging 38 NSITBIUIATFANFUAILAULDY MIUUTUN
findnisinnefanisfiudazyszmaisinadanslunisdadulainezlsheseanause
amusiunsuissAvown Inglsifestuagfunismmaaeuriomsoyifnnesdnsssninassme
visousumedy funuvesanigendninanin “anusnasill GATT ldudeslidunaiidanes

" Sebastian Mantilla Blanco and Alexander Pehl, National Security Exceptions in International Trade
and Investment Agreements: Justiciability and Standards of Review, 1" edn. (Springer Nature, 2020), p.10.

® GATT Coundil, “Sweden Import Restrictions on Certain Footwear,” at 3, L/4250 (Nov. 17, 1975) [online]
Available from : https://docs.wto.org/gattdocs/q/GG/L4399/4250.PDF. [15 June 2024]

° GATT Council, “Minutes of Meeting Held in the Palais des Nations, Geneva, on 31 October 1975,”
at 8-9, GATT Doc. CIM/109 (Nov. 10, 1975) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M109.
PDF. [15 June 2024]

' GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 7 May 1982, at 10,
GATT Doc. CIM/157 (June 22, 1982) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M157.PDF.
[15 June 2024]
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uriazMAaBnlunsinduinerlsfinufiasanitdudusensuniemaysslovifuanusiung
Y03 MAaLTN (Contracting Parties) laifis1unaftagdennuronafifiatu” " aziiouinanss
faaduidamulumsafuauunaaiiinsdndulalubesmutiunuwimidudniidnnaves
wiazUsEine

AruduAeiuinam xx@unmssunesgiadulasemmewvideliiulifiteasuan
UseinanA GATT? maznssumsitadedefinamues GATT/WTO \issnnzifenilldeduse
Aeafusnms1 XX ve4 GATT Aensdinmiainuinsnismsduesanszeudniseinsdalul 1985
fidnmimAaudnaninsanieaeumgraduauuARd T UIRs s TTEAe e
11951 XX avseliuwagluveuwaiieda lagnefivsie® dnisialdudeidaanuluuins XX
wandliidiudauinnasundnisiunslunsdnduindiaaiunisa “ansumtonnzanidudu q
Tumuduiusseninalsena” Aatundeld” luninsefudiy andgeiusnind1adn
11951 XXI(b)(iii) v GATT lauaeslilunafitisvesusaznifaundniunisinduiinisnsziila
faudiuinsndudmsunisundesnalsslesdduanuiunsiiddydivenu (Essential
Security Interest)!® memdslatimsdannaenssumsidededeinmiu Insflvouwasunai
spyd “magnssumsifadedeinmibiauisansaaeuniesndunugniemieusagdle
Tunisgnalafunms XX(b)ii) lnganigowsni
lienaifadeuszifiunugnieswonseistiines xxi Tasansgowinld!’ lusesndilsls

71 Favhenganvilinuenssunmidadedeiiniy
9n3us09 (Non-adopted Report) Anza1sanlanansnuiazaiini1senslidosniiuniu

ANUTUALLIYIRIATUNBUINUTEAIANUFINYEY GATT Fesaudanisduasuuleuanisai
LiidonUjiRuazilnning waznsananuliviusulunnuduiusnianisdn sumadalanaiin

" GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 29-30 June 1982,”
at 19, GATT Doc. CIM/159 (Aug. 10, 1982) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M159.
PDF. [15 June 2024]

" Michael J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”, in
Michigan Journal of International Law, p.595.

P GATT Coundil, “Minutes of Meeting Held in the Centre William Rappard on 29 May 1985,” at 2-16,
GATT Doc. C/M/188 (June 28, 1985) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M188.PDF.
[15 June 2024]

“lbid., at 2.

' GATT Coundil, “Minutes of Meeting Held in the Centre William Rappard on 17-19 July 1985,” at 41-46,
GATT Doc. C/M/191 (Sept. 11, 1985) [online] Available from : https://www.wto.org/gatt_docs/English/
SULPDF/91160043.pdf. [15 June 2024]

' GATT Council, “Minutes of Meeting Held in the Centre William Rappard on 12 March 1986,” at 7,
GATT Doc. CIM/196 (Apr. 2, 1986) [online] Available from : https://docs.wto.org/gattdocs/q/GG/C/M196.PDF.
[15 June 2024]

" GATT Coundil, “Report of the Panel: United States — Trade Measures Affecting Nicaragua,” at 5.3, L/6053
(Oct. 13, 1986) [online] Available from : https://www.wto.org/english/tratop_e/dispu_e/gatt_e/85embarg.pdf.
[15 June 2024]
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“GATT ldaunsaussqulmuneiugule duuddusaznifaundn Wieldansvesnuniela
110957 XXI AzdaetathndnaiudesnisaiuausiuasvesnutuaIusnndulunissne
ANMUFUNUSNIINITANTUAIRENITEIIRTETe 7 1

dmsulssiuiiidesnuarusiunsazgninauldvielaitu Gusticiable) Augnssanas
Iededeinmlianudns (Reservation)” uazuaninnudatodla (Frustration)® lagseyd
“yngeusuihnsinrunee XX gnasulitemelitugssiisndaritu avaunsniuuseiu
oghdlsidesniumnldmiviusnsdiimuanmelddennasialuazlignlilaglaivey wield
dieTnguszasddunenwienniseyliluuntydfid mnvssmanmveunngliruenssuns
Aadedeinmluafifeadostunisendraunas xxi lagliougy alfnsaaeumanaes
nsenedatiy ‘mnLﬁm%'«ﬁ’ﬁmﬁw%mm%’gmﬁfjé’agapﬁlﬁ%’umaﬂiwulumqaulﬁﬁalﬁ”21 Tupdidl
vouasaresanznsunsitadetefinmluatedulilindessdudnedy edilsin
Tutlgtuaelififymilsndeluidosninuing 7 ves DSU (The Understanding on Rules and
Procedures Governing the Settlement of Disputes) Tgnunafuanznssun1TIdadeTaNNIm
Tumsiansannisendrstesniiusuauiunuds®

nanlngasulugaves GATT fvanensdifiumsniseng o gnédramamanelidesniiusmu
mnusiung wilsiieiniseAuseaie q NeafumINELArTEULATRNAT) XXI Anudfny
Snvangeeedensliifidmeu W GATT ansadeiliuniiungaudmiuussfiurusiunsuma
PRldaTodoll” luuiunvesngraneiasusivseninsussmaluga GATT f61in “Selfjudging”
ouldlainld mslinseunsinseiniiunnsgiunisnsadeu (Standard of Review) Lile
fndun1sdisdatesniiu anduiineldnuenadugeil Ussimandflendrstesniiunia
A5 XXIbYGii) EFunisiansnanilunisendudsegrannualalldnisiansnegradinein
Tunnnsd msdesfinnsaneusidulunisendrsdesniuvesisdilufunmuznssunisitdad
%’aﬁwmﬁ'ﬂuﬁmgﬂLLUULLazL%ﬂLﬁam suwiundinsdianudndudmsu wio Tunsiannaeuwwe
yosmafilafeiutesn iusmuanusiunsuisninely®

*® Ibid., at 5.16.

¥ Petros C. Mavroidis and Mark Wu, The Law of the World Trade Organization (WTO): Documents,
Cases and Analysis, 1* edn. (West Academic Publishing, 2013), p.738.

“Wesley A. Cann Jr., “Creating Standards and Accountability for the Use of the WITO Security Exception:
Reducing the Role of Power-Based Relations and Establishing a New Balance Between Sovereignty and
Multilateralism”, in Yale Journal of International Law 26, 2 (2011), p.429.

' GATT Council, “Report of the Panel: United States — Trade Measures Affecting Nicaragua,” at 5.17
[online] Available from : https://www.wto.org/english/tratop_e/dispu_e/gatt_e/85embarg.pdf. [15 June 2024]

* Dapo Akande and Sope Williams, “International Adjudication on National Security Issues: What Role
for the WTO?”, in Virginia Journal of International Law 43 (2002), p.379-380.

? Sebastian Mantilla Blanco and Alexander Pehl, National Security Exceptions in International Trade
and Investment Agreements: Justiciability and Standards of Review, p.12.

* Tsai-fang Chen, “To Judge the ‘Self-Judging’ Security Exception under the GATT 1994: A Systematic
Approach”, in Asian Journal of WTO & International Health Law and Policy 12, 2 (2017), p.311-356.
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3. n1sAndluga WTO naudu (1995-2016)
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fulsifudesniiusunsiung
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fusaudiunassadodnduaundn WTo Ussdudesniiusuaiiusiuadléngduan
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uuiniukazdeodiavesesansiderelasadaiuguwianivesdu® sudimsaiiuing
Tagansgn avnmglsy wazgasusiofadeludwiiieadesiuamdaudddulande Téiang
nsHununaunuLaznsanideadestesniiuduanusunsiiduduiu? ufidudlily
nanmMansg vieseansiduogratummanisluni WTo eafusasmsdsnan uslunsdves
swnmsmsfiansyn W mnIusndulautendnnmi ansgs orlianansosndededniumng XX
I esnndimmpaliiifismofiozuansitodinvesansy fmudndusonisundesausslovi
fumnusiunsid Ay neldyumesvemdngain® dmdvanudauddlugiasunsdlasie
aruiaaieafiiatudunainannsai ity ldrouasiasSadeRud 2013 uadslad

Asallanmun lURaTunnalmAndala ki awasN1saNa19YegNIUAILLINTT XX

nandnegslein luganeusures WTO msiisemamenouindadidniis WTO uaz
nsvgEfraIMIRsErnsssmaanTivanvanesnTuamal A udiusserinansdn
wazausiundlugandsasesabudiaududouteiu ulwausslonimnnsfuazauiung
sgflauidenleaiulaenss uitgtudmnesumasiuadlldiauddymidenituszidiu
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» WTO, “Request for Consultations by the European Communities: United States - The Cuban Liberty
and Democratic Solidarity Act,” WT/DS38/1 (dated 13 May 1996) [online] Available from : https://docs.wto.org/
dol2fe/Pages/SS/directdoc.aspx?filename=Q:/G/L/71.pdf. [15 June 2024]

* Shin-yi Peng, “Cybersecurity Threats and the WTO National Security Exceptions”, in Journal of
International Economic Law 18, 2 (2015), p.451-453.

" Rostam J. Neuwirth and Alexandr Svetlicinii, “The Economic Sanctions over the Ukraine Conflict and
the WTO: ‘Catch-XXI” and the Revival of the Debate on Security Exceptions”, in Journal of World Trade 49, 5
(2015), p.891-914.

 Shin-yi Peng, “Cybersecurity Threats and the WTO National Security Exceptions”, in Journal of

International Economic Law, p.455-456.
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4. n13AAalugAaIATIIN13AT (2016-UagUn)
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4.1 Russia - Measures Concerning Traffic in Transit
4.1.1 Yaiiaaseiitiendasiuaf

ginsuflessa@enadoazilintonnaciniensadua1vesesdnisnisalan (GATT)
lngiukazdinnisvudsdudinusaulagnisouuwaznissalnangnsurusadelud
AdnanukarAsivaniuy Sadeldudvinuasnisfinarnduninsnisisudufieuntoes
nauszleviiddnluduanuiiupmesy tnesadedunsnisdanaidunisnevaussse

a

InganisalianuduiusseninsUssmaniiadulul 2014 wasiinelviinduanmusenaUselevy

]

arlumuanutiunessads nadeduluafilfesa@vainisaonsdosniumuanuiungle
< a
4.1.2 Ys1aun1sanIy

Tupil Panel Buduainnisiauindrin “fAsandt” dufianumneaseunguiiieda
defivsemaaunfinnsaninsndunnennuimaussleviddgludunnuiunafioeafen
vizesauisanudndureunasnsiliiieduasesnalselovifname® wagiansania
nsfinsansndutusudaiaunth (Chapeau) wag unmaniglu () - (i) wistgaaniy
Tuunthuiniu

Panel Mavdnindnt “Aonsandt” duusnsewiaunthiy umawiglu () - Gi® uag
msfasanisuiuresUssmaandniunseunquusifiesduvesunii namdnehdldndouls
a1 (i) - (i) Wugnaves Panel flagdindu waz N3 “fansandt” sudsenudnduvesnsly
wmsmsifioduasesraUsglovifsnanivsymaandnfisnsaniduduse

* WTO, “Report of the Panel: Russia — Measures Concerning Traffic in Transit,” WT/DS512/R, para 7.128
[online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/512R.pdf.
[15 June 2024]

* Ibid., para 7.82, 7.101.
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Tnseusndurennnsnsiildifiofuasemaystlovifnaniiu Panel IFfansaidios
anuuitusssrinanmsnistunsfuasesmassleviduanuiuasiuininanaounisal
anduvideld Tnefinsaniunesmstuinlnaviedimnaliisadostuanunsaianidulums
seninlsemansald™

Uszfiufiany Panel ldliveunnvesnauselosiddnluduaiuiuag (Essential
Security Interests) fiogluumin lne¥ih nausslostiadadunmusiuasuauninaysslosidu
AusuAs (Security Interests) wagdpuvinefawausslovindniinertuminiivesss wu
MsANATEIRLLAULAYUSEYINTIINASUSURTIE ionsmsaliBangmnenazanuasuEeuios
el agnalsiin mslisemeandnldgaidalunsfinnsansaussloniddgsunusiung
tulsdldvansaruinegldfvounvieldldlnsdasverdlififouls Ussmamninazsdosini
warUSUlHlnemdnga3n® (Good Faith) Muvdnnguneiiluuasvdnngmneseninsussma
FeitayefAluanns 3101) uag 26 veseudynisunrittisnsinuausayan a.a 1969 uay
ogstiondpaandliifiuintinaussleviddysuanusiunegaia (Veracity)

=3 1 a 1 a o [ 1
auusziuusniiunmsianuludiuvesnisioansauniives (b) laedaauin Panel
1RIRIAUTAEE N9 URUNSTUnafilavessEinsaemanun (Selfjudging)

dmsuluumangluafiisadods i) Saaoumsnififndutiuaenndosiuaumned
Panel finywA1in anunsalanidulunudiussrinsUsemaiin anunsaidanismniens
visoanunisaliitnaziinistatumsensuseey vieingm mnuRanden awliiuaeilui
ATOUARUVIBRYlAYTaUTT

[
ada v

Tupddgadunmsnmdnlunmsfiansanmslifesniiusunusiunanumns XXib)i)
i a4 dupeudndie namfe dumeuusnizdesinsaniiasunieaniunisaianiduly
anuduitusseninssmendeld dumeuiiansfinnsaniinisldumsnistuldszninanan
fAnasasuvdeanunisaianiduluauduiussenivdssmanield daunlutunoufian
farsanindszmasundnlduanddiiiuindnaysslevdd faduaudune wazduneuid
frsariunsnsildtuindnanielufniusivanumsaianduluaudiniussewinsssme
ahlilifmamasuaideldihandnlinasmstuiofunsomasslomiidasnuausiung
AAnnnanunsaignduluauduiusseninasene

*! Ibid., para 7.139.
* Ibid., para 7.130.
* Ibid., para 7.132-7.133.
**Ibid., para 7.76, 7.111.
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4.2 Saudi Arabia - Measures Concerning the Protection of
Intellectual Property Rights

Y & a o4 Y o a
4.2.1 U3NIIINLNYIVBINUAN

a

s a = ! a = a ¥ 1 ;% a  at U ca

nasieswnghenseiliyineghenseilvasidintonnasivednslunsnddunisdyan
Neulesiunsan (TRIPS) lnefmuauinsn1sidnvinenisauasemingdunadygyivesnians
wmsnmsnegfenssidenmun laua un1sddnduaniaednsainniens eygieliaand
Insviend beoutQ agidlindvavadyauaenanannIsHUtunnuaaveInInis lidiunisdedy
Tdnguunedvdnseandlnsviad beoutQ Insggfenszidesei tasmsanardunnnsnig
Ao & =~ € 0 @ ¥ & ad v a ' a =]
nnduieunlemauseloviddgluiuninuiuaiveny luadil Panel dnduingnghensside
YoUNIEd N ToeNIUAUANNIUALTIINNITAN UM TANNTNIFRANUEITUEN 1N SYRLaE
nsgadoldinduaaunsalanidulupuduiusseninsseme

4.2.2 Usziunisiniiy

Tupridumsensdeeniugumusiunsmuanns 730X aunruanas TRIPS
untayelAneniuiuuing XXIb)ii) vesrunnas GATT wag Panel axldudnnisianuniunas
nela GATT® wazlulAgaiuiuAf Russia — Measures Concerning Traffic in Transit.
WT/DS512/R Panel Busuin nisfinsanianiunisaignidussyieussimadioguiolsiiuliio
luveuanaidvressemaandnfiondosniiusuarusiuasituga uadld 4 Supoumsfionsan
Srennsaendedisiuanutuntiudreuiina i iuudted

Panel ildinuaniunsalonidulunuduiudssritsUssmaiindein aniunnsol
anidutuaziesilvifnuadenaussleviddniuamuiuas wu navsslenilunemms vie
HaUselovdlumssnuinguuneuasauauseuses Tuyuuowed Panel ANMUTAKEINIINS
ilosuaziATegnveagnuadlaInseaau (Urgent) uagguus (Serious) TuAumsnegvesnisiileos
sgnUssing uildenatieldinduanunmsalaniduluniaserirsssmesuanumuneves i)
HuwdrnudaudmamsideneimsugintunsenudendermlmAamaiiieadostunausslovd
Tumanmns vierausglevilunmssnvingrneuavauasudeusos® anmunisalfiinniy
Hunsliumsnisluaaunsalani@umuieuly uasBuduinsinsannausgloviddnysu
arusiunsiuoglunafitiavesssmaanndn® wardrmdnasinlunisiaumaysslowidangn
suddlunsliinnsnafieduasesadsslovituie®

*® WTO, “Report of the Panel: Saudi Arabia -~ Measures Concerning the Protection of Intellectual
Property Rights,” WT/DS567/R, para 7.243 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.
aspx?filename=q./WT/DS/567R.pdf. [15 June 2024]

* Ibid., para 7.245.

*" Ibid., para 7.249.

* Ibid., para 7.252.

161



Chulalongkorn University Law Journal Vol. 43 Issue 3 : July-September 2025

lngninives Panel lunsiiasaniifettesiugaiiiaasgnininegifiean1siarsandd

WININTUUANWRAUHANUNSANATEINaUTElgvRuAuduAIinaInaaunsalanauly
ANUFUTUSIERINIUTEWA

= 2 o v o ada - 3 o » o Y  aa
dnUsuiudAgiaflfinuAenI1sE1I1 untveswng 73(b) enalunislinaiite
wiUsEmAaIndn 910131 “W915andn” uinisldnaiitauuldenldlalaeusmannginae”

4.3 United States - Certain Measures on Steel and Aluminium
Products

4.3.1 daraasefivneddasnuan

annmelsy wawn Windln wesng Sade f3i uaziu fesanigonsninansgasn
azilintannasinmien1sAmauA1vednAnisnIsAlan (GATT) IneinuauInsnsaniani s
wmanuarezgiilonanaamelsy uauin Wndln uesind Sady nsA uazdu wmsnsd
ansgasniiuue loun nstvuan@uindi 25% dmsumanndmnussian n1sivunng
Wt 10% dmsuevgilideunusean am%ameimLL&N’nmmmimﬂanmummmimeUu
LWaﬂﬂﬂaqmmuummumﬁ%mLLavmmmuﬂumqmmamu lgavsgensnenadnunmns
mnanLUuﬂﬂﬁmauauaqmamavaﬂmumaﬂu,avava:uLuammmﬂulﬂiumm@ﬂaﬂ Fsenadana
nsgnUsoAuunsi L ATIgRakay AU AvesanSTowEn TuaRil Panel dadud
wnsnsvesaniss Bildduinesnsfidnduegausiase waglilddfmanzaudvioynnad
\Rerdeatunauszloviddnluduausiung LLaumaqumummmulﬂuulﬂsaamumszu
anduluruduiusseninesena andyn lilamnsndesniusunnutunstugnald

4.3.2 Uszhunisiniiy

Panel T919mdnn () — Gin) Wudeuluiies 3 dafarunsaldsnamiuuins XXib) e
Wusnan1snande (Exhaustive List) Tullaidusegnavedoulviotavilianunsasndesniuiu
2nala®

wan9nil Panel Fadududnnns XxXib) Slilsiluunasaziuiunslnafidiavessy
NTUNBININA (Self-judging) wazdmunityqanlyaiin “fansunin” ldlauuigainuii
Panel lifiwpsnunalunsfiasandadumsiunumsinnunsuntivionn

FIAGIUGASN13AANUTNANTF 9199UNANEINTANIBIBING I UMETUTLANIY
& & « . . y A o v a v aa
V831951 XXI(b) Wuilu “single relative clause” Wvhlviussimaaandnaunsaldnanila
lunisidentgiReulumu () - (i) e

* Ibid., para 7.254.

0 WTO, “Report of the Panel: United States — Certain Measures on Steel and Aluminium Products,”
WT/DS544/R, para 7.113 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/
WT/DS/544R.pdf. [15 June 2024]

! Ibid., para 7.128.
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g anunisalaniduluanuduiusseninesema luaddl Panel laRAuveny
ndndnsusneuvi laglurnumvaneves (i daaunisalanidulupuduiusseninasema
AadiinansenuilanuguLsvseeusLiguivamsu®

4.4 United States - Origin Marking Requirement
4.4.1 Farfinnseiifieatasiuad

§09n3W09an5F0LU3N1ENTFRLUTN1ALLIATOANAIIIAI8NITAIAUAIVBIBIANTT
nsAlan (GATT) lnenmusdafiiunnshnaanurasnttindua (Origin Marking Requirement)
F1Aufne1ngasns (Hone Kone) azdeafinaainit “3u (China)” Tnegreinduluionausslow]
diglusuanusiuag Imammmiﬁfﬁﬂmﬁmmmﬂmmﬁ’maaiaamumizﬁé’m%m%wwwu
Tugesns Tuafitl Panel dndiud1 Arwivadedoiunisaiduansuywesulugesnaiulallis
AnusuLssiteaneiazfuanumsaignidulusuauduiusseninesema nafoansge
liansnsadrstesniiusuanusiuasls

4.4.2 Usziun1siniy

[
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Anuaulavesaflfslumdnduves Panel nandaannisheinsainiwdangwly
seazdeadululurhusafieaduiu United States - Certain Measures on Steel and
Aluminium Products WT/DS544/R 11n1381a1e51 XXI(b) Hudiassuumihuazumanis
wonifu 1ally Single Relative Clause wazanasillalinisnafifavestsemeaufnitaun
lunsendesniiusumiutiuadud® tnefimssndradesniudlefinnsdfinmazsiosssy

)44

mgdrenansuunaniy (), () wie (iN* Wesnluafilunsududuansys lldsnding

UnElawaluusuUNnTLUS (i) Panel 3saunsaiansanssldle

v
o A

Huiitaauuazgdnadilne Panel vaandiiin n1seuanns XXIb) wwfosutseaniiu
2 dunampeunihdudunmslinafiivvesusamaaundniiondesniuduauiunsduddly
msfiansanineslsfenaussloviidfyduanuiiues uaziinnsananudndulunisldunsnis
Weduasesmausglovidu dmdvunanizdulunisfinnsanlaeniide (Objective
Determination) 1ng Panel® dwiudidunisfiansan Panel asfiansandoultluunianis
(i) - (i) NouwaITsRTUUNluarudialy®

*“ Ibid., para 7.139.

 WTO, “Report of the Panel: United States — Origin Marking Requirement,” WT/DS597/R, para 7.66-7.69,
7.77 [online] Available from : https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q./WT/DS/597R.pdf.
[15 June 2024]

“ Ibid., para 7.259.

* Ibid., para 7.89, 7.256.

“ Ibid., para 7.263.
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Hopmvesanunsaianiduluaruduiussewhesemdlunsdiinufiansyn S1efodes
Avduyweny @i muazUssrsulaelugons Sslsidesmumnumnevesaniunsaigniduly
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AvnTaIAnIUN LN NeY1s® Lagnsfinnsananiunsaianduiifunsfinnsudu
s1ensel 91U (Case-by-case Basis)®

Mnmsfnwdnsiuannsadidedunaliin Usingnisaliiietuinanfunisiugaues
nsfudadila arnsdlavesssmaau@n WTO flagliongrang xxi Sndeld Usgnauiy
a01uN1sainIeAYriniureeIAnTansIaivesasAnTIriuTainImYes WTO (Appellate Body)
dawald WTO egluanmusiiuszundy dmsuanudssionisilinisendradesniiudu
mnusfuadlufamsmsmsinanedudessssumany waznisit WTO lianansadidansld
msonedesniufuanusiuadumeifaiiedudesduanuveusssudmivguassana
3fn wazdilnnudesilaziinannsiiddindussrinssemeidinagnity ediaeuanansa
yesaBnlunsdiduulouefimnwuduindududmiunausslovifuaasiunausiana
Auviase”

5. HAN15798
5.1 USEAUNANZNTSUNITININVINNININNANTALIU
5.1.1 Usziaunisuusasnusznauvasuntyen

wuinduiutesniumlvluunns XX dwmsudesniunuainusiuasuuns XXib)
fsmautsasAusznevlunseruluuniiuunaniy lneunidalunisldnafiiavesuszme

% )

auNInAendasniuauANLTUATLS 9 lUNNTRANS NI lsAnaUsE eVl AU UANLTLAY
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[ &Y

wazfinrsanausuiulunislduinsnindoduasomausslonidu dvivunangdy
Wunsiansanlaeniide (Objective Determination) lngmugnssunsitadedefininuay
umamz () - Gi) Wudeuludies 3 defianunsalddrsmuming Xxib) I Wusenisiisda
Tlashegwesdeuluiionsendadeeniulunsdidu 9 Snld

" Ibid., para 7.297.

* Ibid., para 7.308.

“ Ibid., para 7.312.

*® Tatiana Lacerda Prazeres, “Trade and National Security: Rising Risks for the WTO”, in World Trade
Review 19, 1 (2020), p.137-148.
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5.1.2 N1SAAIUATIN “NR1504171”

i “Fansanin” dussnszrisumirfuunanglu () - (i) Tnemsesueweealy
milensainwdangy wegnslinafide “Aasumin’ Suluvesssmaandnmiunsounqu
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vdoldtudusunvesaagnssunsitadedofinm

5.1.3 M3ARNA19 “radselevidragludiuainuduns”

nauselosldAyAuANuAg (Essential Security Interests) waunIMauseluasiniu
AATIUAY (Security Interests) wazdiAumnefiawausslevunanietfuntnfivessy waziudu
InsiiarsaniteslsfenausslevidAysiunuiuasiulugaidaveuwnas sy
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5.2 Uszihuiigefianulddanu
5.2.1 NM3AANATIT “aarunisalaniduluanudunussendnedsama”

AluundoyaRfliAoin “other emergency in international relations” AaugnssUN"T
Madetoinmlana1liluaf Saudi Arabia - Measures Concerning the Protection of
Intellectual Property Rights 31 anudaudananmiilosasiasugiaanagnuedlainsaiiuuag
suussluanunevainsiiasssninUseme wiliianatieldinluanunisalanidulumeszning
Usgmanarameved (i) usdanudaudimis nadlewieiasugintunsenusenieviili
Aanatifguiosturausslovdlummms vie nauselonflunsdnungraneuazainuasy
Foudos Faldvensveundnit wansenuiufesiinuguusadefisurifuamsy wae
nsfirsanagfinsaisrhiasemvdeanunsaianidulunnuduius s samainiy
Tusgwinensinmsnavieliivindu laeaglifarsanhaivmuesaniunsalduinanesls uay
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Ussiiumsinsaniiaugnssunsidededofinmlildndafduiifna, nande
angRnsanlillinsrauarudenlesiiuiadssenins sz nawosnpsnsidulssdiui
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haseruvdeaniunsaianidudu q luanudiuseisssmmsiugnasield uenani
felaildeAuseiennuddguesesduszneunieniimans wu malnddatuanudaudsi
Aeades Wudu Auiunisdaniunisaianiduluauduiusszaiiassmaiagsnsld
0819n 39w 9 q ifunsnsvaeulneniidevesnaznssunmddadedefinom

n1saseaudaulunsiny “aarunisaigniduluanuduiusseninelsemna”
AIstananNIsAnLaLSEa TN Rdyy N JIREuUNIRENg VI gauS e A.A. 1969 (VCLT)
Junseundn a1u1saBua1nn1sinuAILAILVaNesssNaT (Ordinary Meaning) fansaun
AMUVNEVDIATIN “emergency” TuuSunvasAuduRLSSEIUTEINe Fedadidnvasves
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