nsiddunamilenaalaefiveuludnuuzniseuisuaunisAuaTes
Jayauarn1sAuATasansdiuyanaluauigawsni: Jadeduinfounay

|

Winfluae FTC (aaufl 1: Jaseannwanudusivamanauas
Jadeniauanainannmglsl)’
Data Abuse and Exploitation as Abuse of Dominance?
The Driving Forces and the Position of FTC (Part I: Market Realities
and European Influence as External Factor)

Yadnd 1alveiAsygna
Pulawit Wanichsetakul

AN
Fansndaunistyauazn1sanse iy sEmanan
AuUiTIINTdunsifesh 80 nsTw1 01T EAlENgS (8113 A) Hu 57
120 3] 3 nUULATTAILE UNIGIEDIVDY WAMANE NFIYNLIIUAT
Judge
The Central Intellectual Property and International Trade Court
Government Complex, Building A, 5-7 FL.

120 Moo 3 Chaeng Watthana Rd. Thung Song Hong, Lak Si, Bangkok
Corresponding author Email: pulawit.w@gmail.com
(Received: January 24, 2025; Revised: April 21, 2025; Accepted: April 22, 2025)

UNANED

HadeFesanmanuiusiwesnaiafdiafiilunainiduindeulasdoyad il
paaRaadmEssemIgnynulsunanyledusevy uazviilvinsduasesteyaduyana
dnfunumdidnesnaanidedaild uartladuneusnandvinanistiadulingranensugsdy
manisiluanainglsy [Wuiedassusznisusnindnduliauznssunsnisnisives
anigeudn1 (FTO) uesmnuieiiuseninsnsfuasesdeyadiuyanadiumsteaiunisynyin
Tukuuysanmamnniusagiueuundnmslisuamienaalasdvouludnvmemaondiou

"y, (Aesideudusuni) (171), U (RW171), LM, LLM. (with Merit) (London School of Economics and
Political Science), LL.M. (Columbia University) (qudninausagfisssy), Jagdududinnueansnddumedyauas
N13ANENINNUTZIMANG

UWﬂQWQJaﬁUﬁL%EJUL%ENLLE‘]&J%UU?QRHN’NﬁWUé (LL.M. Writing Project Paper) lu@e “Data Abuses and
Exploitation as Abuse of Dominance? The Driving Forces and the Position of FTC” %a@éﬁauﬁm%ﬁwma”aiﬂé’mﬁa
andgeiusng (2565) vl unewatuiifeunnyuuesduiivesToutoslidifosoufauuowiomuiures
mhsnuiisifdsunsdatauasdainegluiagiuauely



Chulalongkorn University Law Journal Vol. 43 Issue 3 : July-September 2025

AunsAuATelayadiuuAnakazNsfuATasdnsauyarau Judiumiavesulautanistedu
Tnguunedesiunsynvinvesny Fuhlddnisaduaadesiunisynviniuidviaunannesy
selvgfluszasnananiuusd 2020 WWudiuan saudensaniiuafiu Facebook vae FTC

AdnAy: nslignnamilenainlneiveuludnuarnsionUisuiunsAunsestoyaduuaaa,
msldgnnamilenanlneiiveu, msunvinlagunaslesusielve, Adviawnanwesy, n15ANATeN

¥ 1

VOUAAIUUAAR

Abstract

The market realities of digital economy that is data-driven and prone to platform
monopoly and the external influence of competition enforcement in the European Union
are the first two factors that create the pressure on the Federal Trade Commission (FTC)
to adopt the integrationist view regarding the interface between data protection and
antitrust and adopt the exploitative abuse of dominance theory of harm associated with
data privacy practices in its antitrust enforcement policy leading to the latest wave of
monopolization claims against big tech companies in the United States since 2020

including FTC v. Facebook, Inc.

Keywords: Exploitative Abuse of Dominance Theory of Harm Associated with Data
Privacy Practices, Abuse of Dominance, Platform Monopoly, Digital Platforms, Data

Protection

UNUI

nsniiuARny Facebook Tuwasudl Tne Bundeskartellamt 138 Federal Cartel Office
(FCO) nihsautostunisynuinvewosud Tud 2019 Fehlugditadedvndeiu
(Preliminary Ruling) maﬂﬁﬂaqaﬁﬁmLL‘Viﬂa‘wm‘WEﬂiU (The Court of Justice of the European
Union vde CJEU) iledufl 4 nsngnan 2023 TdqanseuawiinisinyinaznseAuseifentu
nguunedesiunisynuiavisenguuieniswiadunisnsaluvangudyy siudnalnuasdnue
YouATEINARIAvTORanAIa Jaymnisynvinlaewnasesuselvg) (Platform Monopoly)
warANUdTuSIEnIINIsALATeayakarAvEduyanaiunsdasiunmsnuialunisdaduly
nguaneliAnnisutady luswuddymiiiuiionidoannfiannsaguidldiunisi
Bundeskartellamt ¥astgasuiaiuadniyu Facebook aga1fun1sagiliangnaainiIsAuAsas
Joyaduyrraidugiureinisazdinngruneniswiadunienisiveseesud luasnsnguune
VBIANIZOLUIN Uﬁ%Lﬁuﬁﬂﬂd’l’Jﬁgﬂﬂﬁﬂlﬁ’laﬂLsﬁuﬁJuﬁgﬂﬁl’]ﬂﬁﬂamﬁmi mhguifvuauleus

waznisnuntaduldnguane Taglul 2021 Anenssunsn1sN15Avesanss (Federal Trade
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Commission %38 FTC) suduafiiu Facebook luminuiagiugnvn (Monopolization)
Tuthsnanlaidetuafives Bundeskartellamt Tuwesuil Ingordoguuvunssiiiugsiaves
Facebook LHugmuvastendnmiduiu uenani Sufinisdevaunaznisdiiunfifuusdm
dnslmajemunaluladvie Big Tech Teduluanis 3ndhe Saildomin FTC duumenisdniy
ARviloudy Bundeskartellamt v3slsi nanafe FTC seufunnfnEasnslisiunamienan
InefivouludnuaenisenUssumunmsAuaTetaLawaznSANATENEVEEILYARS (Exploitative
Abuse of Dominance Theory of Harm) #5elii fiesla wazeslsfelaseiiviliiinmssniuad
fuAttaunanrlefuselngluszasnaand dwsunudeutull lsusdnufaladeingndu
W FTC wagmbesnudsduldngmunedu q luanigs fuomwunaansldnisenuieudn
nsAuAseateyaLaznIANAsesAnSauyaraIluguveINsnsYTiTidn S AR s Ut s
(Anticompetitive Conduct) Ingainns@nwigi@eunuirdiadeanuusznsfindnsuls FTC
SulwwAnmslidgunamienatalaedveuludnuvarnisienuieuaunsAuaTeteyauas
MsfuAsesAvBdYARA nafAe Usznisusn JaduBesanmenuiuaidlunandinanadiia
Fstuindeulnedeya (Data-driven) finnadssienisgnanvialasunanie suselvg) (Platform
Monopoly) wagiigriufulgmnisdunsesdoyauazdvddiuyana Ussnsiiaes vdwa
msdaduldngunenisutadunisnisiluanamylsy Fadudladenieuen uavUsennsia
mswasuUasiuanduuleuienstsdulingunedesiunsynuiavestinngmneansy
Fudutaduneluiindnduliiinnsivasuasumensdsiuldngmnelae FTC Tngunanna
poufl 14 axnamisladeussnmausnuastiadousenisiiaes daudafousensfiaunasviiives
FTC sipwwifanisidgrunamilonatalaeiiveuludnuuznisienuseudunisqunsesdaya
duyanaazgnnaniseluluumeumeud 2

1. isegnanava: anwanuduaiwaswaiaiidundaulaedaya

ém%’uﬂﬁwizmiLLiﬂﬁﬂL%méﬂ’mLﬁmmﬂamwmwLﬁua%wamamﬁu

[ a . (% 1 = Aaa v a &
Agn1nANNLUURTIVIMAA (Market Realities) A4nan? MU1EDY @NINVYBIRAIAAINANLUU
naraduiadeulagdeya (Data-driven) @avilrnainfdviaiindnuidsananisgnynuinlag
wwasnasusielue) (Platform Monopoly) wagyinlin1sAuAsestoyadIuyAAanaNEuNum

dAyegrandniasslile

4

1.1 aananduinaaulaedaya

1.1.1 deyaduslnauasdoyadiuynna

a 1%

Tunsusznavgsnadundilasssiuilinlusaiauuunaiunionaiauuunaia
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ayanneanuustnaluteyaddyndusznevgsfavztanliuiulsdudmseuinisveny
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ielsildanutnan (Market_Share) e ImamauaNuﬂmuuwmﬂﬁmwivmm laun
Luamw’ﬂ% GERTRIRE) ) @%19%u (User-generated Content) w3e UGC i udon sUnm 35le
LLavsuanawqmﬂﬁmaaulawuawuﬂm (Behavioural Data) Wy fiAumuudumesidnuay
nsvhgsnssueeulal 1Wudy’ wazaslyan (value) Lw8@1muuﬂUamuaaﬂmﬂmaﬂummm
ﬂqﬂmuwagﬂamﬂmﬂﬂlﬁnma

fouafuslnamardonadifiunfiuandreiu nanfe (1) deyaiigndaifivlng
aiasla (Volunteered Data) (2) Yoyafigninifvlnsnsdaunanginssuvesifuslnauaziinng
tufindeyaliuvudumesin (Observed Data) FsenarfiunsdnfivdeyauuuiBesu (passive)
‘17i;:JU%Imma%mwﬁamﬂﬁmwLaafjflﬁﬂmﬁu%’azgaagiﬁlﬁ 1% location tracking 3®
browsing activities (3) %’agaﬁ'gﬂagmu (Derived/Inferred Data) ¥191ANTEUIUNTIATIER
Uaya (Data Analytics) Wu Jeyawassn v3e (4) ﬁi’famaﬁﬁﬂivﬂaUﬁiﬁalé’uwa]wnUﬂﬂaﬁam
(Acquired Data) L TagoderuduiusBendse wy Imammmaaumﬂﬁ%am ‘ma
HiuweninAdeya (Data Broker) 30 Tnsordemnudiusilalsdmndges wu oyail

Aesglalienvuntuasly’

! Sﬁa;garﬁu‘%‘llm (Consumer Data) ﬁgu Organisation for Economic Co-operation and Development %38 OECD
e mnefe Jeyaieafuduslaaigniiu iluderowandeu vievlulilunienisé (“data conceming
consumers, where such data have been collected, traded, or used as part of a commercial relationship”)
g Organisation for Economic Co-operation and Development [OECD] Secretariat, “Consumer Data Rights and
Competition — Background Note,” p.7, OECD Doc. DAF/COMP(2020)1 (June 12, 2020) [online] Available from :
https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025] [gﬂﬁiavl,ﬂﬁﬁaﬂiﬂ Consumer Data Rights
and Competition Background Note].

* Jacques Cremer et al,, “Competition Policy for the Digital Era,” (2019) [online] Available from :
https://op.europa.eu/en/publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71al/language-en
[14 August 2025]; @Lﬁmam Viktoria H.S.E. Robertson, “Excessive Data Collection: Privacy Considerations and Abuse
of Dominance in the Era of Big Data”, in Common Market Law Review 57 (2020), p.161; Katharine Kemp,
“Concealed Data Practices and Competition Law: Why Privacy Matters”, in European Competition Journal
16, 2-3 (2020), p.1; OECD, “Exploring the Economics of Personal Data: A Survey of Methodologies for Measuring
Monetary Value,” DSTI/ICCP/IE/REG(2011)2/FINAL (April 2, 2013) (OECD Digital Economy Papers No. 220) [online]
Available from : https://doi.org/10.1787/5k486gtxldmg-en [14 August 2025].

> foyafuslnausziandu saufls deya Social Data Wu Feyanisinde (contacts) vudndfliadete
dnweavlavsing q deyagiuiieg (Locational Data) Wy flegmugiidwun fesa GPS flegledl (P Address) uazdioya
Geo-location M nnsdnviiadewd YoyalieUsens (Demographic Data) Wi 81g tne 30lA AW ANARLAUNS
nsiles feyafidniiulaeninig wu doyasuaunmuaznisiuvesniniy uasieyatiid (Biometric Data) Wu a1efiun
ihile deyanisandniiun Foyanisansudes giitaiiu OECD Secretariat, “Consumer Data Rights and Competition
Background Note,” p.7-8 [online] Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf
[14 August 2025].

* Alessandro Acquisti et al., “The Economics of Privacy”, in Journal of Economic Literature 54, 2 (2016),
p.442.

® OECD, “Enhancing Access to and Sharing of Data: Reconciling Risks and Benefits for Data Re-use across
Societies,” (Nov. 26, 2019) [online] Available from : https://doi.org/10.1787/276aaca8-en [14 August 2025]; OECD
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fanfuansnsfurestoyamanidelidiuin aunseniinvesiuslaadsnisiioy
vosdoyatuluagiuiBfifusznevgsiafivieyadae ndnfe Tnusssuiudn m‘uﬂﬂﬂaam
nyuimugniiuteya mmﬂwuauuawgmmmuimaamﬂa (Volunteered Data) Wax@19Me
VIUNAINTHULBUMESITINURINUDNYNAUTENOUTIRAVE R LIUSN36Ne 9 iutoyaeglunsdl
484 Observed Data Wiguilnaenviilomansiudesnitvizesnaliilenansiueemntoyaves
mumLﬂ‘UI@&Jmﬁamiami%mamﬂ,ummm Derived Data ‘1/1iamﬂmﬂiuﬂ%ﬁiﬂﬂmwaua
Guamummﬂmﬂ%aamamawaﬂummaa Acquired Data foifu lunsdivas Volunteered
Data %138 Observed Data 3silemaintlapmizesnslsdeyaulasivoutiosniuazinudss
ffoyafinanvzgnineuniselviynaafiannlaefifuilaalinsuvieliduseuiosnintuiu
mnTeuBUAU Derived Data %58 Acquired Data s?fqﬁu%‘lmﬁﬂlﬁmw’hﬁasjé

1%

ﬂ’Ju‘U@iJaNUSIﬂﬂVmﬂN‘Uﬁ‘“ﬂE’J‘UﬁiﬂﬂLﬂ‘Ul‘U‘u‘H’«J Lﬂuﬁuamamumﬂamalu

Y

[

(%
1 Y

%uaq’ﬁ’mwmﬂamﬂm’;mmsmzqmmu (Identifiability) mawuﬂnmwuu 9 lovitesla
1 Y 74" o Id ¥ d'

WWUNY F99199 0k UNLUY (1) SUa;&ammmimzuﬁamulélmuau (Identified/Identifying Data)
2) doyaurs (Pseudonymised Data) Fstoyadudildlumsszysnudiwesdeya (dentifier)
ﬂLmuﬁé’"sa%’amaLLm (Alias) s‘a’iammsaé’aunﬁﬂﬂswéf'gmul,%"maﬁauaiéﬂms’iﬁﬂau%’auaLLm
3nan7 (3) GuamaLmelmmmmLﬁnamimﬂumﬁuawaua (Unlinked Pseudonymised Data)
mmamamsmmmamameﬂa‘uaaﬂma%Lwﬂuﬂ‘mmiﬁlmmwamaauﬂauiﬂ danallaaunse
LsuaaﬂwuauaLLﬂquﬂUquaqsuaualm (4) Yeyatlsuiu (Anonymised Data) mMmauammLﬁlsu
Iﬁlmmmquaﬁ,ﬂmﬂumLmﬁuawamalmﬂmmﬁmifm (Randomization) mamnmumamam
Tglun1sszydanu (Identifier) mmaaﬂaﬂmawumum (Generalization) eviliulallusesty
Mﬁa’jﬁL%"]suaﬁamaé’f&ﬂénavhjaﬂsvué]”mu wag (5) mamammmaﬂu%msﬂaua (Aggregated
Data) GmiﬂszisuauaiwumaLLmLﬂmmﬂmimmauaﬁuanﬂaumﬂaiuﬁ]wmuwmﬂwamvmﬂwaﬂwm”
':?1snmﬂa“Lummmumﬂsusvummumsuawamlﬂ mﬂmimuuﬂﬂﬁvmmauamuﬂmma
ﬂmauwﬂ,umsswmmummawamasﬂawauau LLm“LLamﬂwmmﬂﬂ%amamﬂmwﬂﬂﬁvm‘m
'1/1LammamigﬂauLmamﬁiumasgamuuﬂﬂa Lm"lumwgumu,a’msmuumLﬂumimﬂmuimaﬂ@
Ideyafignyinlndudsunaudioyliansagnihunldseusnudioundu (Re-identification) 16°

e Da

502

ec‘_’”_")

DI

Secretariat, “Consumer Data Rights and Competition Background Note,” p.9 [online] Available from : https://one.
oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

® OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.9-10 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

" Recommendation of the Council concerning Guidelines governing the Protection of Privacy and
Transborder Flows of Personal Data, OECD Doc. C(80)58/FINAL (amended by OECD Doc. C(2013)79) (July 11, 2013),
annex reprinted in OECD, The OECD Privacy Framework, 13 (2013).

® ISO/IEC, Privacy enhancing data de-identification terminology and classification of techniques,
ISO/IEC 20889:2018(E) (Nov. 2018).

° The President’s Council of Advisors on Science and Technology [PCAST], Executive Office of the
President, Report to the President, Big Data and Privacy: A Technological Perspective (n.p., 2014), p.39.
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1.1.2 gudayaduilaavualug) (Big Consumer Data)

wanaudnhameluladlutiagtuhlidume fidnfinudigedun
wardoyanisliduduazuinisnasnauianssusiie 4 gnioudeduriiudumesidnle
(Faus13untuin Internet of Things) wasvaziiisfufvilialddislunsfiususy usnw
Uszanana wagiinseideyaiisnaignasegiann ylviusunm (Volume) vastoyaruslaauy
Sumesiiniutuogmmana® vty mufminaneluladdnan slinisada
s Uszanawa uariiasizvideyaiinnuidage (Velocity) wiseusinssviansevinldlaeiuiinuy
Real-time %38 “now-casting” s?iqmasuaqmiﬁﬂmﬁuswsmLLazﬂizmamasﬁ’agammsmizﬁw
IWluvsmamnlasanuifigsdahlidoyaiuilaafignifiusiusunazUssunanaiinaiu
arnuaney (Variety) 1nTul! wafinnumn de %auaﬁu’%lmwmﬂumaﬂsvmwmﬂwafmwma
uwdsiingninsnymdndeiudugudeyavunlvg) (Pool) SeUsznougsfivenatoyausias
widsnsidefudmiulilunsinneideya” dedsteyaduilnainnuvannvansinniy
wirle Avgvilinnsadsnnuameiiitiuduslnadusieyana (Personalization) lunisuniaus
Auduaruimaffianuududinndeiunintiu® dddunendutufidiedugadt (Value) Tiiy

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.10 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD Secretariat, “Big Data:
Bringing Competition Policy to the Digital Era,” 6, DAF/COMP(2016)14 (Oct. 27, 2016) [online] Available from :
https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025] [?fam'alﬂi’%aﬂﬁw Bringing Competition
Policy to the Digital Era Background Note], OECD, “Data-Driven Innovation: Big Data for Growth and Well-Being,”
(2015) [online] Available from : https://www.oecd.org/en/publications/data-driven-innovation 9789264229358-en.
html [14 August 2025] [%Wi@lﬂﬁﬁ'&mﬁ’] Data-Driven Innovation Report]; @Lﬁmam Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions: A European Strategy for Data, at 2, COM(2020) 66 final (Feb. 19, 2020).

" OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD Secretariat,
“Bringing Competition Policy to the Digital Era Background Note,” p.6 [online] Available from : https://one.oecd.
org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

" Federal Trade Commission [FTC], “Big Data: A Tool for Inclusion or Exclusion?: Understanding the Issues,”
(2016) [online] Available from : https://www.ftc.gov/system/files/documents/reports/big-data-tool-inclusion-or-
exclusion-understanding-issues/160106big-data-rpt.pdf [14 August 2025] [%wialﬂﬁﬁamdq FTC Big Data Report].

" Bunudnuazfivivues Big Data gnisnilu 3vs wunedis Volume, Velocity uae Variety g Doug Laney,
“3D Data Management: Controlling Data Volume, Velocity and Variety,” (Meta Group, File No. 949, Feb. 6, 2001)
[online] Available from : https://diegonogare.net/wp-content/uploads/2020/08/3D-Data-Management-Controlling-
Data-Volume-Velocity-and-Variety.pdf [14 August 2025]; mwé”&gmﬁmﬂu avs Taedin Value Whunlne Maurice E.
Stucke & Allen P. Grunes, Big Data and Competition Policy, (Oxford University Press, 2016), Part 1; QL‘WNL@@J OECD
Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.5 [online] Available from : https://
one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].
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gutoyaduslnaiiudie msadayaaliiugiudoyaduilaadendn lufunilsorwesindu
g (cause) TlAnniaiinturosiuamesdeya Aumndilumaifuuasyszanana
foya wazaumarnnatsvesioya vawiiedfu ludndunisfensuesldindunadns
(consequence) 1esnsiiteyafiviinaniiutiu fnunndlunsfivuasssnanainni ua
fanuvannuaeuntuldiruiu’® yadiignassdudindnvesgudoyavieientut Big Data
Judefinnsandrdglunsuszifiunsudadunisnsmuesussnougsianduindouseteya
Tnslawizegnadslunisfinnsaniinisfigusenevgsindnfegudeyaldduduionisas
anulaisSeulunswiaduisedunsfaduldlideuselnidigaanaviela®

1.1.3 uinnssuiiduinasulagdaya: daiansunudeyadiuynnauas
NUUITUNIINTAN

guteyaiuslaAvunlvig (Big Consumer Data) § feliiinuinnssunduniiou
medaya (Data-driven Innovation)'” na1me Tuszuuilneives Big Data 993M3a319yan
va3faya (Data Value Cycle) Gusiutuiiatoyagniiusiusia siuddnensideudeyangfinssy

[

vosfuslnaduintululanuiinnuiluaimielaneevladliludeyandvianugunsaisudeya

AN 9 U U3 selilsenin Datafication'®

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

' OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.6 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

' OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.11 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

" OECD Ty uinnssuiituindeusedeya (Data-driven Innovation) 3wmnefa “msliustlenianndoya
wazmTiesziileUsuUssvieainendndae n5ds msdnisesdns uazmaauuulval” (“the use of data and
analytics to improve or foster new products, processes, organisational methods and market”) g OECD,
“Data-Driven Innovation Report,” p.70 [online] Available from : https://www.oecd.org/en/publications/data-
driven-innovation 9789264229358-en.html [14 August 2025]

'® OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.14 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

' J. Bertolucci, “IBM, Universities Team Up to Build Data Scientists,” INFORMATIONWEEK (Jan. 15, 2013)
[online] Available from : https://web.archive.org/web/20130122000212/http://www.informationweek.com/
big-data/news/big-data-analytics/ibm-universities-team-up-to-build-data/240146290 [14 August 2025]; @L‘ﬁmam
Viktor Mayer-Schonberger & Kenneth Cukier, Big Data: A Revolution That Will Transform How We Live, Work
and Think, (London: John Murray, 2013), Chapter 5.

** OECD, “Data-Driven Innovation Report,” p.133 [online] Available from : https://www.oecd.org/en/
publications/data-driven-innovation 9789264229358-en.html [14 August 2025]
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< 1% . & ! Y @ a &
ﬂﬁLﬂUi’;U'ﬁ’Ju“Uﬁma (Data Collection) ua’ﬁlﬂa’lﬂm’lLUuﬂﬁ]ﬂiiﬂquﬁ’lu%m
ﬁiﬁ"ﬂ LuaﬂﬂqﬂNUﬁwﬂ@Uﬁ'ﬁﬂ"ﬂﬂJﬂﬂ”Lﬂ‘UsUallaLﬂEJ'JﬂUN'Uﬁiﬂﬂiﬂ']'ﬂuvnﬂiﬂ‘vnﬂﬁuq ﬂqil’ﬂusﬂai\la

]
Y a

w‘uﬂmmmfammumaﬂwmumaﬂ (active) wazasu (passive) LLﬁvﬂ’]ﬁLﬂUi’JUi’JWUEJ%Ja@’H]
ﬂimﬂ@wﬂﬂawm (first party) mamﬂawam (third party) Alle Sl,ummmmil,ﬂmws’muam
I@EJU@@@V]MUQUUH%VHI@‘EJN‘Uiuﬂ’e]Uﬁiﬂf\WlL‘U‘L!NN@GWiiEJm‘vmiﬂﬁ‘l/lLﬂUi%Ui%N“ﬂ@NﬁI@S@N
mn@‘uﬂm (Qﬂmma;ﬂwimi) 1u§’mmLﬂumwuwaamﬂ%aummammwaq@UiuﬂaU
g3f9 mausunndeyalasyanafiamunszyiviumeluladililunsiamumgAnssuguilan
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(website analytics) mammimmaLLamemwamu NIDLANAUNITNDY Application
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azminlanaatunsdiigniiudeyalaednasvserliusnisiiluyarannis (first party) wazlay
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nugndunauaziiudeya (observed data) Imaumawﬁquu wANINI1RleRTEUTND g
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mayjaﬁ]wuaaﬂwiumﬂummy (context specific)**

Y

! Vangie Beal, “Cookies,” WEBOPEDIA (Sep. 4, 2008, updated on Apr. 16, 2024) [online] Available from :
https://www.webopedia.com/DidYouKnow/Internet/all_about cookies.asp [14 August 2025]; The Interactive
Advertising Bureau [IAB], “Cookies on Mobile 101: Understanding the Limitations of Cookie-based Tracking for
Mobile Advertising,” (Nov. 2013) [online] Available from : https://www.iab.com/wp-content/uploads/2015/07/
CookiesOnMobile101Final.pdf [14 August 2025]; FTC, “Cross-Device Tracking: AN FTC Staff Report,” (Jan. 2017)
[online] Available from : https://www.ftc.gov/system/files/documents/reports/cross-device-tracking-
federal-trade-commission-staff-report-january-2017/ftc_cross-device tracking report_1-23-17.pdf [14 August 2025];
Sophie C. Boerman et al., “Online Behavioral Advertising: A Literature Review and Research Agenda”, in Journal
of Advertising 46, 3 (2017), p.363; OECD, “Online Advertising: Trends, Benefits and Risks for Consumers,”
OECD Digital Economy Papers No. 272 (2019) [online] Available from : https://doi.org/10.1787/1f42c85d-en
[14 August 2025].

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.16 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

# OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.17-18 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

* Acquisti et al., “The Economics of Privacy”, in Journal of Economic Literature, p.444.
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* OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.18 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

% OECD Tilowin mslesesideya (Data Analytics) vanefis gpueiesdieniemaiiailiifiefisonansaume
(information) aaﬂmma%@aﬂa (data) (“a set of techniques and tools that are used to extract information from data”)
§ OECD, “Data-Driven Innovation Report,” p.143 [online] Available from : https://www.oecd.org/en/publications/
data-driven-innovation 9789264229358-en.html [14 August 2025]

7 lbid., p.71-72.

* Ibid., p.145-150.

» OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.14-15 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; OECD, “Data-Driven
Innovation Report,” p.71-72 [online] Available from : https://www.oecd.org/en/publications/data-driven-
innovation 9789264229358-en.html [14 August 2025].
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uinnssufiduiadoulasdoya (Data-driven Innovation) HtaeligUszneugsia
asathdeyaguslaauildlavainvatedsenis swudeanisiauiguaInmsani1svineu
(functionality) vesdufuseusnsndnvenu nsyLauedufvseudnisiifannuanizi
(personalized) 11t N1siaINIGEUSTaASDIWED Machine Learning LaxsyUUMTIATILY
Sﬁa;ﬂaLLUUﬁluﬁmﬁ’a{lmmUizawﬁﬁa Al (Artificial Intelligence) nsunelaiwanviousnnsdud
gathludsnguiuilan dufnifalunainifigniviesltassiunionarssulunanfeaiu
(Two-sided/Multi-sided Markets) vonsuedeyadiuilnaliudynnatian’ Faneliinnain
dmuuanasudeyaduilnauaznenuiiuguilne’

o

1.2 aanndvaduldyminisynvialagunannasusiglugi: AnuAeIwY

Y
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C% C%

1.2.1 nannfINakashINaLnannasy

msfifsznaugsivannsathdoyalulildvarnuasussmstiiulfiduieanu
d1ffeyues Big Consumer Data Mlugmugidudafomsndnuardunsngiadanaldivievly
msutsiulunana faifu fussneugiadudduiudedeyaduslnaiflefiasiaiuaisnnuannn
Tumsudstulunaadudmieuinisvesmu maudsiudelilfindsdoyaduslnaidnoliin
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lannaunwauduaruIns Weiivhefianas ldfsgeiuilarnduseransnsafiasfivsius
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** OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.19 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

’! Competition and Markets Authority [CMA], “The Commercial Use of Consumer Data: Report on the
CMA’s Call for Information,” (2015) [online] Available from : https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/435817/The_commercial_use of consumer_data.pdf
[14 August 2025] [%aﬁalﬂﬁﬁ‘m’h CMA Consumer Data Report].

* Michal Gal & Daniel L. Rubinfeld, “Data Standardization”, in New York University Law Review 94 (2019),
p.737; John Pecman et al., “Essential Facilities Fallacy: Big Tech, Winter-Take-All Markets, and Anticompetitive
Effects”, in CPI Antitrust Chronicle (Feb. 2020), p.21; Australian Competition and Consumer Commission [ACCC],
“Digital Platforms Inquiry: Final Report,” p.10 (2019) [online] Available from : https://www.accc.gov.au/system/
files/Digital%20platforms%20inquiry%20-%20final%20report.pdf [14 August 2025].
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AushwdeyanazUszaianadeyanll wasgsiafeadunisiinsziteya” uazlunaind
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(Digital Platform)@euuslimuansuszinvudn Ao Attention Platform wag Matching Platform™

Attention Platform tJuunasvlesuiiliuinisunduslanlaglideaildineuas
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\enauwnunsiiuIn1g Ae nstinuaula (Attention) manetia n1sglaivanneuiazaing
Tdusnsvsegilomliusnisuuld uenaintu diduslnadesdne fe Jeya lidmimse g
nsnsendeyadiuiuuuunesuosulal vienwdeu lnensiiiudeyanisduiunion1steves

¢ v a & . o w Y a A & Y]
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1 = = v v & 1 4 - ! =2 Y a = £ =
wiagseundu Felunenduiufasdigliunannesuisnanifeguilaavsedliuintunas
anunsnBeniuAIUINIsuAlavanIndadavanlauntunudwunigliavseainglawvan
UULNTWU Fog197nauTeY Attention Platforms lakn Search Engines uagiasavudaau
poulal (Social Networks) v14il Attention Platforms @1ai5en3ndu Audience Providing
Platforms #3® Advertising Platforms laiuniu®

dm3%U Matching Platforms tu fuunanwesuiiliusnisnainnatsdmsu
Ufduiusseninsyanaaesihe Iiud daatugune wedietugning wieudusssriayanavily
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fees) wazAssTuLonNTYNgINTIUAfuLYS (variable fees) denilaganssu uslunguild
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* CMA, “CMA Consumer Data Report,” p.76 [online] Available from : https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment data/file/435817/The_commercial_use of consumer_
data.pdf [14 August 2025].

** OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.12 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

* Ibid., p.12-13.

% Qf}}f’JEJEJ'N Federal Ministry for Economic Affairs and Energy [BMWI], “A New Competition Framework for
the Digital Economy: Report by the Commission ‘Competition Law 4.0°,” p.15 (2019) [online] Available from :
https://www.bmwk.de/Redaktion/EN/Publikationen/Wirtschaft/a-new-competition-framework-for
-the-digital-economy.pdf [14 August 2025] [%ﬂ&i@lﬂ‘ﬁﬁ&ﬂi? Competition Law 4.0 Report]; OECD, “Rethinking Antitrust
Tools for Multi-Sided Platforms,” p.58 (2018) [online] Available from : https://www.oecd.org/en/publications/
rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html [14 August 2025].
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Platforms™

wenantl unasesusonutseanldnnussanuesjiuudseminanguild®
1auA® Transaction Platform wag Non-transaction Platforms® wagdvadanadn Tunisufus
JuBesgnflazduunussiamunane fuilddamudosnunanvefunilsonafinudnuvazves
wwannlasunnnimilsusznn Wy Search Engines fadnuazves Advertising (Attention)
Platform Wazve4 Intermediation (Matching) Platform Tunianfgaiu®

1.2.2 aNWLVBINAINAING

wisnenasuwunAdviaunanesulamdumateuseian uaidle Filippo Lancieri uag
Patricia Morita Sakowski ¥IN15ANELAsNUNMIUTIBUTIM 22 20U Fedavinlaeniieaulesiu
NNSHNYIA (antitrust authorities) kagnauAmeyULTEY8Y (expert panels) INUAINTIATE

Y

Usewd 571 18 ndeanw/ane naununkiidenuiwddauseniduainaveiadiinainmdsia

(Digital Markets) warA1i1AdvaLnanesu (Digital Platforms) egias agndlsfinu Advia

a v |

wnanwesulaeluudndundilaimnedsinaniiweuseninangudldau (users) aoangu

" OECD Secretariat, “Bringing Competition Policy to the Digital Era Background Note,” p.13 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf [14 August 2025].

*® OECD, “Rethinking Antitrust Tools for Multi-Sided Platforms,” p.58 [online] Available from :
https://www.oecd.org/en/publications/rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html
[14 August 2025]

* Lapo Filistrucchi et al., “Market Definition in Two-Sided Markets: Theory and Practice”, in Journal of
Competition Law & Economics 10, 2 (2014), p.293; Giacomo Luchetta, “Is the Google Platform a Two-Sided
Market?”, in Journal of Competition Law & Economics 10, 1 (2014), p.185.

* OECD, “Rethinking Antitrust Tools for Multi-Sided Platforms,” p.57 [online] Available from :
https://www.oecd.org/en/publications/rethinking-antitrust-tools-for-multi-sided-platforms_a013f740-en.html
[14 August 2025].

“ lyyaugdl Attention Platforms sinazlsitAedaafiun1sviigsnssu us Matching Platforms e1atRgdaiu
navhgsnssumenseldila @Lﬁmau OECD Secretariat, “Bringing Competition Policy to the Digital Era Background
Note,” p.31, footnote 22 [online] Available from : https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf
[14 August 2025].

“ yonanil unanesuenasuunldonnguimene namie unanvlesuidusinansseninagfuszneugsiaiu
fuilna (Business-to-consumer Platforms 38 B2C) fishudadufuiteWunanmesuveswmuiifldswauann wasiidy
fnansseminegUsznaussiaseiy (Business-to-business Platforms 38 B2B) Alfanuddnyfudniugsnssusenins
fusznevgstafefuviedusznaugsiafugliuinisunanvesuiesiitinuuunanrlofudundn guisdy BMwWI,
“Competition Law 4.0 Report,” p.15-16 [online] Available from : https://www.bmwk.de/Redaktion/EN/Publikationen/
Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf [14 August 2025].
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seunnItumeiulaglasulsgleviainnisiinveawasedny (network) vaanguglduy
WWARNDIUTINNTASIDoUMIBNIENTN direct network effects way indirect network

effects®

91NM5ANIYB4 Lancieri wag Sakowski nugiermglunsazlszimaiiaan
wiulUluumadsaduderfunnsuvedaseadnisusdulunainiaa nande dadenie
Snwazlameivhldnaiadavaiinuuansnaaauuusaddllldtualssnsieauiingn
Jaderdednuvazianzuaisysensnuddefuiivandiifiuinanidnanisgnusziiu
Msutstumansauansseanluainmaauuusain® Tnsawyegaddnvarsmdisnnuly
panfidinavaunanlosuiifieruamionatn laua® svsnaveua3etie (network effects) il
ANUTNTUEY™ NsUsENdasevun (economies of scale) N13UsEndnsiavauln (economies

of scope) Fudumanrnunumvesdeyalugiugiluladunisudaniillduselevila
VANVA1ENNG AUYUE VS aRuUMIggaving (marginal costs) IANIN LaguaUwRANISLY

* Filippo Lancieri & Patricia Morita Sakowski, “Competition in Digital Markets: A Review of Expert Reports”,
in Stanford Journal of Law, Business & Finance 26 (2021), p.65.

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Expert Reports”, in Stanford Journal
of Law, Business & Finance, p.73; Stigler Committee on Digital Platforms, “Final Report,” p.34 (2019) [online]
Available from : https://research.chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report
[14 August 2025]; Digital Competition Expert Panel, “Unlocking Digital Competition: Report Of The Digital
Competition Expert Panel,” p.37 (2019) [online] Available from : https://www.gov.uk/government/publications/
unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025] [%dﬁalﬂﬁﬁﬂﬂ’h
Furman Report]; BMWI, “Competition Law 4.0 Report,” p.16-17 [online] Available from : https://www.bmwk.de/
Redaktion/EN/Publikationen/Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf [14 August 2025].

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Expert Reports”, in Stanford Journal
of Law, Business & Finance, p.74-75.

% Stigler Committee on Digital Platforms, “Final Report,” p.38 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025];
Bundeskartellamt [BKartA], “Market Power of Platforms and Networks,” Working Paper No. B6 113/15, 2016, p.3
[online] Available from : https://perma.cc/8TBN-A2WK [14 August 2025] [FusieluilFendn Brarta Working Paperl;
Mexican Comision Federal de Competencia Economica, “Rethinking Competition In The Digital Economy,” 2018,
p.23 [online] Available from : https://perma.cc/ADX4-CFVA [14 August 2025]; BMWI, “Competition Law 4.0 Report,”
p.21 [online] Available from : https://www.bmwk.de/Redaktion/EN/Publikationen/Wirtschaft/a-new-
competition-framework-for-the-digital-economy.pdf [14 August 2025]; Portuguese Autoridade da Concorrencia
[Portuguese Competition Authority], “Ecossistemas Digitais, Big Data E Algoritmos [Digital Ecosystems, Big Data and
Algorithms],” p.9, (2019) [online] Available from : https://perma.cc/N7LF-P3WZ [14 August 2025] [Beioludizenin
Portuguese Competition Auth.’s Report]; Subcommittee on Antitrust, Commercial, and Administrative Law of the
Committee on the Judiciary, 116th Congress (2020), “Report on Investigation of Competition in Digital Markets:
Majority Staff Report and Recommendations,” p.40-41 [online] Available from : https://democrats-judiciary.house.
gov/sites/evo-subsites/democrats-judiciary.house.gov/files/migrated/UploadedFiles/Competition_In_Digital Markets.
pdf [14 August 2025] [@estelUiliZenin House Majority Report].
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*" Stigler Committee on Digital Platforms, “Final Report,” p.34-35 [online] Available from : https://research.
chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report [14 August 2025]; Digital
Competition Expert Panel, “Furman Report,” p.37 [online] Available from : https://www.gov.uk/government/
publications/unlocking-digital-competition-report-of-the-digital-competition-expert-panel [14 August 2025];
Competition Policy Research Center, Japan Fair Trade Commission, “Report Regarding Trade Practices On Digital
Platforms: Business-To-Business Transactions On Online Retail Platform And App Store,” p.39-41 (2019) [online]
Available from : https://perma.cc/9JQE-WZSK [14 August 2025]; BKartA, “BKartA Working Paper,” p.9-10 [online]
Available from : https://perma.cc/8TBN-A2WK [14 August 2025].

* Lancieri & Sakowski, “Competition in Digital Markets: A Review of Fxpert Reports”, in Stanford Journal
of Law, Business & Finance, p.75, footnote 33; Portuguese Competition Authority, “Portuguese Competition
Auth.’s Report,” p.11, 19 [online] Available from : https://perma.cc/N7LF-P3WZ [14 August 2025].

“ Heike Schweitzer et al., “Summary of The Report’s Recommendations, Modernising The Law On Abuse
Of Market Power: Report For The Federal Ministry For Economic Affairs And Energy (Germany),” p.2 (2018) [online]
Available from : https://perma.cc/62HE-AVHC [14 August 2025]; Jacques Cremer et al., “Competition Policy for the
Digital Era,” p.3, 36 [online] Available from : https://op.europa.eu/en/publication-detail/-/publication/
21dc175c-7b76-11e9-9f05-01aa75ed71al/language-en [14 August 2025]; Digital Competition Expert Panel, “Furman
Report,” p.38, 56, 88 [online] Available from : https://www.gov.uk/government/publications/unlocking-digital-
competition-report-of-the-digital-competition-expert-panel [14 August 2025]; BKartA, “BKartA Working Paper,” p.9
[online] Available from : https://perma.cc/8TBN-A2WK [14 August 2025]; Portuguese Competition Authority,
“Portuguese Competition Auth.’s Report,” p.19-22 [online] Available from : https://perma.cc/N7LF-P3WZ [14 August
2025]; Subcommittee on Antitrust, Commercial, and Administrative Law of the Committee on the Judiciary, 116th
Congress (2020), “House Majority Report,” p.37 [online] Available from : https://democrats-judiciary.house.gov/
sites/evo-subsites/democrats-judiciary.house.gov/files/migrated/UploadedFiles/Competition_In_Digital Markets.
pdf [14 August 2025].

% Stigler Committee on Digital Platforms, “Final Report,” p.35 [online] Available from : https://research.
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" FTC, “Statement Concerning Google/DoubleClick,” p.2 [online] Available from : https://www.ftc.gov/
system/files/documents/public_statements/418081/071220googledc-commstmt.pdf [14 August 2025].

" Ibid., p.6-12.

® Ibid., p.2, 13.

" Tudruvesnuiiunios 9 FTC, “Concurring Statement of Commissioner Jon Leibowitz Concerning
Google/DoubleClick,” p.2-3, FTC File No. 071-0170 (F.T.C. Dec. 20, 2007) [online] Available from : https://www.ftc.
gov/sites/default/files/documents/public_statements/concurring-statement-commissioner-jon-leibowitz-google/
doubleclick-matter/071220leib_0.pdf [14 August 2025]; Tudiuvesmuiiunds 9 FTC, “Dissenting Statement of
Commissioner Pamela Jones Harbour Concerning Google/DoubleClick,” p.9-13, FTC File No. 071-0170 (F.T.C. Dec.
20, 2007) [online] Available from : https://www.ftc.gov/sites/default/files/documents/public_statements/
statement-matter-google/doubleclick/071220harbour_0.pdf [14 August 2025]; @msunuilisunisizinisiugaea
WWerfufssnuanuiufiatuayuuunAnuuy integrationist fiysannisnisAuasesteyadiuyanansednsluanudy
dwshvesiuslnainduduniafunistestunsynviamuiu quianis Robert H. Lande, The Microsoft-Yahoo
Merger: Yes, Privacy Is an Antitrust Concern, p.1.
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ouiagnensseil 2010 uds arudnduiszdeshanudilatuaninannuduass
Tupareusngliniulusisauadusng 9 9es FTC Aidnwinazsiuniudeinanis 9 eaiu
avdanuudiusiivesuslnaiifatuainguuuurselunagsiavesiaulunainfdvia

¥ 2012 FTC lgvhns@inwuazdisiarnudamiuluEeansiuasesrnuudiuiives
[N v o 1% = a = & A& v oo A e o A
Austanandingttessiutaniagsia nildlulssinundudeivaignnanis As nisraleuly
nsldusmsilalimadenduguslnavsemeuluwuy take-it-or-leave-it @1 FTC syya1 Yaded
AnuwiudulngihuRasunIteulunsidusnsuuy take-it-or-leave-it 9 wnnvauviely
LouA Usemsusn auAmseusnisiudnsudstuiisans nandfe dustaadisudentunslidud
WeousmMsouvsell Usemsfides avdeslddsleuludnvausiiudusmiousmsniianudniu

'
a =

(essential product or service) warUszn1siany JusenaugsiaftauaeulunislduIniswuy

9
(%
£

take-it-or-leave-it 1 ApaUamadanuunkazdaullunNsTeduAMSoUSNNSRENITARULNB I
Austaansueuly FatoNasananillanatsududenauilunisaiiuafiu Facebook
Twwasudl Tunanaun®

TuvgiReaiu FTC wansanuivaneiiuunuimnvesliuinsunanlesuvuin g
wnanesumalegluantusarunsafianufanssueguulanesulatvesfuslaaunuag
' ~ v I3 v A ~ = PRI VIPN N oA v
nnegrateaiinslivdvesusinaiiomslavanvisensnana Fuuslnaenaliduiondeslunis
Wagugliusnis viee1alidedndaluisesanuazainnieaildanglunisiaeuglvuinig
Fawenanghiuinisdumesida (SPs) udd Jliusnisunannesudu wu seuuudiRnisel

%

(operating systems) uazulusiwesnagluaauziaunsanunusudeyadusinalamuiu
uiinsiunundeyaguilaaiiatuludulssng o iueediowuanivesdsiioussly
o A o 4 . . I [y I <@ Y o | [y 1 1Y

gedodinupaulaul (social widgets) Wiuiu egelsnnin ddedunnin lunainina FTC diag
Uszdiunansenulumsiiusiusindeyangfnssuvesuilnaues Google uaz Facebook 1
fapaldleiinansznuluraninaunnin wafnsenininduisesn FTC Fvasdnusaludafnanin

Tumamefiavesunannasusglngvwanglunisinunusiuiaslideyaguilne®

wenaNil FTC seyfetonviainednugiuteyaruilnavunalvegy (Big Data) 31 fusznay
gafvausathtayaiitivsiuswainguilaalaeaudueenldoyuuisdnvasveduilan
A A moya D= i sy v oa vy & o o g v o
audunldlaguseuliiudeyauegluaniunisaliilndifssiuld Nedsenaviliideyaniiaiy
gaulmvesiuslangniawmeld laegsisnuidedunidsmindeyaainnisnady likes vy

Facebook 183 U3lnaunUszananasiniudayaiinusiusinanuasdy einidenuindeyad

% FTC, “Protecting Consumer Privacy in an Era of Rapid Change: Recommendations for Businesses and
Policymakers,” p.50-52, FTC Report (Mar. 2012) [online] Available from : https://perma.cc/ZFAG-WBVL [14 August
2025].

* Ibid., p.55-57.
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gninuUssinanasuiutuansaaanteyadiuuanavalilasgiuugn® Turiues
a [y = Y o = U a a [ 1 LY Y a a 1 '3
Weaiu FTC seyfivlerinaifgriuansanuudivesiuslanainnisinniusenitgunsel
(Cross-device Tracking) 31 guslaaiianliazaanlasenisiiudeyasinnisiiudeyasening
gunsaiimadenegrsdnintunisdndanisgniiusiusiudeya®

ol windunsfinuluwdiyuesdvsaududiusvesiuilamnnniidiuns
wiadun1anisin uifiduvdnguiuanddidiuisnismsenindsanmannanduaidunainfia
¥94 FTC ffaui191nnsiinismusinianisves Google/DoubleClick ﬁﬁ;@ﬂizmamiﬁﬂm
waznsUiuBsusamesfiGuysaunnisymitsaosiudadetunndulunasssd 2010
gslunandanann FTC SsmsBudusmuesluai Google/DoubleClick IansArBITudILives
fuslamdutadonsudiedilusuililssarudiu wazlivjiasi faulutaanaidenan FTC
wdilinevBusndssiumautsiuluduilldneludesdvimmduduimosuiiantuly
mssilupfvEensAafunismusmAansliaenss uilszaunisaives FTC luafiAeadestu
nandeyaiuilnasnmadunngliiunisduiiuafives FTC flonafndusiely®

2. WAIUINTHAZENSWATBLUIAANTTIYaUamilenainlnelivay
ludnwaznisiendsuaunisAuasesdayadiuyanaluanninglsy

2.1 wwinansliganunamilonaialaelivaunineglatesiunisAunsasdaya
dauynna

nuiFesmsliisunanienannlasiveuiifstesiuliyvnisiunsesdeyaduyana
(privacy-related theories of harm) luiligiiu famguiiiAeadumsnseriiludnumenns
wnUssunssnaUsylevilaefiveu (exploitative conduct) wagnisnsevinludnwaeAniunig
n13A (exclusionary conduct) wardivanguifiieadeatunistesuldnguunedeudnmg
(ex ante) wagvidaiinumg (ex post) Bsunanutiagnamiaangnguiiiieadesiunsiduld
ngrunemdaAnmg (ex post) FaAvrdesiunsthnnsliuagmuselevinndeyadiuynaa
Tnefiveuundugiuveanisnseyiifidnvaedrdanisudedu (anticompetitive conduct)
Tngaglindmiadesnsnurnianis

*2 FTC, “FTC Big Data Report,” p.10-11, footnote 52 [online] Available from : https://www.ftc.gov/system/
files/documents/reports/big-data-tool-inclusion-or-exclusion-understanding-issues/160106big-data-rpt.pdf [14
August 2025].

¥ FTC, “FTC Cross-Device Tracking Report,” p.8 [online] Available from : https://www.ftc.gov/system/
files/documents/reports/cross-device-tracking-federal-trade-commission-staff-report-january-2017/ftc_cross-
device tracking report 1-23-17.pdf [14 August 2025].

* Feinstein, “The Not-So-Big News About Big Data,” p.2 [online] Available from : https://www.ftc.gov/
news-events/blogs/competition-matters/2015/06/not-so-big-news-about-big-data [14 August 2025].
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2.1.1 wulRANIsa1uIamilanatnlneivauluanwaeni1seUsauniu
n1sAuAsasdayaduyAAg

Tudvawmndansiddunaiienaalaeiiveuludnuaenisiondsuaunig
AuATBITaYAdIUYAAA (Exploitative Abuse of Dominance Theories of Harm) iy Tunmg e
i {Usenaussiaenalidnunamienainlneiveulngn1saninnigiunisAuaTeslayadIuyana
voaffuslna® Feluuussmatiohnensshludnvasidunsisuandenarludnuuenis
e nsunientsumessrlenilnedou® las Maurice E. Stucke nanifimnuiiiia fusznou
gsfnelngidansounsestoyaguilandiuaumn vied Stucke Bonin Data-opolist iilaina
gsfaAedesiunslivsslevinndoyaduyanavesiuslan fussgdlafiazansziunisliam
Aunsesteyaduyanaiiniguislusziufety wasiudeyadiuynnaainguilaauinnii
Autslussduiieni’” dau Arel Ezrachi uag Viktoria H.S.E. Robertson fadaduinndn $gaasd
srunadidusifuguszneugsiaiiienamilonandaufudeyaiiuslnnegslsidussu (unfair
data collection) Tuusafieaiuluutsussmaisgannsasuiuafifudusznaugsiafineen
FanUAIT (excessive pricing)™ Tuwasit Nicholas Economides uag loannis Lianos fedodans
1 wimssanmuuuanzyaaa (personalized pricing) nisuftnantsinitlsifusss (unfair
commercial practices) waznseadoulumensiiiladfusssy (unfair trading conditions)
pnanedunsidsunaniionainlnefiveuludnwaznsienu3eu (exploitative abuse of
dominance) agandale Lwimié?ﬁwmuwLa‘wwuﬂﬂa (personalized pricing 38 price
targeting) ﬁ’awgfmaaLﬂul,ﬁmmsifhmﬂiuia§m°L%’L‘1'7v'a€?ﬁﬂﬂﬂﬁaa@ﬂé’aqﬁummﬂizmﬁsﬂaq
fuslnusareflditui® uadlurusietumsufoimansiiliidusssuwaenisiadouly

¥ Kemp, “Concealed Data Practices and Competition Law: Why Privacy Matters”, in European
Competition Journal, p.1; Ariel Ezrachi & Viktoria H.S.E. Robertson, “Competition, Market Power and Third-Party
Tracking”, in World Competition 42, 1 (2019), p.5-20; @Lﬁmﬁu Julie E. Cohen, “What Privacy is For”, in Harvard
Law Review 126 (2013), p.1904; Maurice E. Stucke, “Should We Be Concerned About Data-opolies?”, in Georgetown
Law Technology Review 2 (2018), p.275.

% OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.29 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

8 Stucke, “Should We Be Concerned About Data-opolies?”, in Georgetown Law Technology Review,
p.285-286 (“A data-opolist, to the extent its business model depends on harvesting and exploiting personal data,
has the incentive to reduce its privacy protection below competitive levels and collect personal data above
competitive levels.”).

% Ezrachi & Robertson, “Competition, Market Power and Third-Party Tracking”, in World Competition,
p.5-20.

* Economides & Lianos, “Restrictions on Privacy and Exploitation in the Digital Economy: A Competition
Law Perspective”, in Journal of Competition Law & Economics, p.813, 81984 Case C-238/05, Asnef-Equifax,
Servicios de Informacion sobre Solvencia y Crédiito, SL v Asociacion de Usuarios de Servicios Bancarios (Ausbanc),
ECLI:EU:C:2006:734, 9 70 (emphasis added): “[ilt is the beneficial nature of the effect on all consumers in the
relevant markets that must be taken into consideration, not the effect on each member of that category of

consumers.”

24



NIATNGUNE THIANTAUNNTIN Y UM 43 aduil 3 : nsngAu-Nueneu 2568

Y a1’ g [ a a w [ a" a 1% [ 1
el dusssuiudunwifniniwas dudymnenaudlalaengranedulaeguay Wy
nsanuIndunsudsduliilusssu (unfair competition) wisldnguunedeyayvily™

2.1.2 WU IaIUITanaInlaeivauluaN¥AZN1SNANUNIINISAIN
ngdasiunisiunsesdayadiuyana

dusunislderuramilenatalasiivevludnumenisiaiunianisan
(Exclusionary Abuse of Dominance Theories of Harm) ﬁLﬁmﬁﬁaqﬁumiﬁmmaﬁsﬁagadauuﬂﬂa
1y OECD fsdodunadn nisnseyhidnvnedunisiniunisdigaana (foreclosure) e1aLAnvu
WegUsznaugsiandenamilenatanseinistudnuaeniaduldiveuiainfloyagulaa
annsdivila fie MsiuAuUYeIduUIaNIsitaUassalun snaInlaeNTv e (tying)
= a v o« Y a & 3 . 91
WIevduAvIelTUINsWUUTITuLAALND (bundling)

AnsuAfNNeITeInUNISNSEY U N YA UNIINITA L ULSBITBUA

Y
a

(exclusionary conduct) Hu ffvegnau lugsiandanuluansiverandns Wiuaa wazdnnd
mhgnumiugianisidsdiuninmsalulssinasinanidadlvgsisnuanndenunsatalia
Awanfetayanisiindsnuveduslaaieliinnisudetunienismnndy vaugnluiuves

nsAuATasayaduyAraty fustaraunsaioniiagldlineunsdeyavenuls (opt out)”

wituduvanfmnetesiunisnsgriludneaenisie nUssuaIuNISANATes
Jayadiuyana (exploitative conduct) Hu u@gulusiungruien1sulsdun1anisi
o 7 aa o a a v < a o A
IUIUUINUUAAYN Bundeskartellamt U885 UUAUUARNY Facebook LUUARLSN & NULTD9
nsfuasastayaduyaravasuilnrdugulunsaiduaidesiunisynuinlaense”

* Economides & Lianos, “Restrictions on Privacy and Exploitation in the Digital Economy: A Competition
Law Perspective”, in Journal of Competition Law & Economics, p.816.

! OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.29 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025].

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Autorité de la concurrence,
“Décision n° 14-MC-02 du 9 septembre 2014 relative a une demande de mesures conservatoires présentée par la
société Direct Energie dans les secteurs du gaz et de U'électricité,” [online] Available from : https://www.
autoritedelaconcurrence.fr/sites/default/files/2019-10/14mc02.pdf [14 August 2025]; CMA, “Energy Market
Investigation,” (2016) [online] Available from : https://assets.publishing.service.gov.uk/media/5773de34e5274a-
0da3000113/final-report-energy-market-investigation.pdf [14 August 2025]; Mariateresa Maggiolino & Giulia Ferrari,
“Can Digital Data be Replaced? Data Substitutability is the Key”, in CPI Antitrust Chronicle (Feb. 2020), p.37.

 OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online] Available
from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Economides & Lianos,
“Restrictions on Privacy and Exploitation in the Digital Economy: A Competition Law Perspective”, in Journal of

Competition Law & Economics, p.819-826.
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2.2 N5 RUANNU Facebook TuUsmAeasutinasn1SAaUaUaIUIanAITW
glsu

2.2.1 N1sAUARNU Facebook 1ae Bundeskartellamt TuUssineeasuil
2.2.1.1 n15aniluanved Bundeskartellamt

Facebook (agtfu Ae Meta Platforms) i5uilaliiu3n1s Facebook.com
Tudssimeaeasutinnuiules www.facebook.com %38 www.facebook.de uasnnauaunaiadu
Facebook Uuau§mluausl a.a. 2008 andayauas Bundeskartellamt Tuddanan?
Facebook. com lutssmaeessildldaeu YuazUszunn 23 dau uenanglimlu (private
user) w& Facebook.com iDalsiuimsdmiuliussinnssiia (Ralnemsldandildiluuey
Uy Business Manager) @u130a314Lna (page) LﬁaLmEJLLW%Lﬁ@WLﬁmﬁ’uﬁf\]mismamwia;ﬂ%
dhlusumsnatlal like v subscribe inaufu Tny Facebook fseldannslauimsiiui
Tawanooulatudfliuszinngshanazuseneussiomly Tawaniitiausiiugldvilazgn
Yuwsdlviaenanesivteyanislinuvesliuiarse wu nadnssumsliansesulad anuaula
Laindste MiaiSundn “targeted advertising” wenanni Facebook Slu3nsiriesile (tool)
fi3un71 “Facebook Business Tools” Tungliusnisuazdiaunivled (Developers)
Hadlarwain (Advertisers) LawfUsznaugsiaduannsaldilaituves Facebook wluluiules
waundiaty viedauessulavvemurudumesinefiienit Application Programming
Interface w3a APl fignitsanfaamtilag Facebook iilevhwihilidousetoyasewine Facebook

fudUsznaugsiasedu laud Yandu (plugins) i Uu like v3aUy share Foen19donduiing
Facebook.com Wagu3nN15iATIEvivaLan3aisunin Facebook Analytics FaviUHIUYAAIAS
w38lAn (Code) N3 Facebook Pixel (dwsuiiules) wisyanIosiiowmungoniuas (software

development kits 138 SDK) (dw5uneundindu) iaiudeyavasgldenu®

YoNNY UIN3U8Y Facebook Sesaudaweundindusy Taun Instagram
(Facebook @efiamslud) a.a. 2012) Feflsreldanalavanduiieniu, WhatsApp (Facebook
Fofanslud a.a. 2014 Wuinmslunivglsulneuismandamilosuaud So1 WhatsApp Ltd)
Fausenienazisuldlavandiluluilsiduaniug (status) vesweundindulud a.a. 2019,
Masquerade (Facebook @efian1slull a.a. 2016) dslifinrouazuszuamm uazgunsniniu
dmsumaluladanuduadaatiou (virtual Reality e VR) wiauwaniumsngldde Oculus™

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.7-25; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.22-25; BKartA,
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Bundeskartellamt 5331 Tunsliudnisdsnan Facebook a¥adeulunis
amnziloudnldeny Facebook.com 1glHuIn1sfewmnamuteimuanisldusnis (Terms of
service) Barimunl Facebook amnsatfusiusuuazUssananadeyadiuyananuulouienis
Tiouaduyanauazilounsani (Cookies) w84 Facebook léur dayanislisuueniadotie
Facebook (Off-Facebook Data) fifusiusamaintadlfuazgunsninsléaunesdlidu
(device-related) H1u Facebook Business Tool #ifliusnsseduitluinmsogluiulusiuie
woUndinduvesau uazdeyanisliauanueundinduvdendnsusidunielunguuisnues
Facebook ta4 vl InglaifesemuBusenangld Facebook iiethluussaanasiufiudeya
n1sldauniely Facebook.com (Facebook Data) LLaz‘ijﬁau‘jaﬁlﬁlﬂ%%

Bundeskartellamt 38471 wleuranslitoyadiuunnaves Facebook Lun1s
Tisrunamienannietedinuesulaflulsemagesuiives Facebook lngiveu iilaaan
ulsuemslideyaduynrasinandsfuslaaliiimaden viefioninfevluuuy “take-it-or-
leave-it” fidnwnziiudoimuamagsiafifidnvazidunsienuiou (exploitative business
terms) MIUNINTT 19 (1) VBINYUUIEINFIINITHITUNINITAITDEDUT 1138 Gesetz gegen
Wettbewerbsbeschrankungen (GWB) Wadlsiaste General Data Protection Regulation (GDPR)
viengnedunsasdeyadiuyanavesannmelsy Sudsuanssnusonedldnunasdudstunes
Facebook Tusanawmeniu’

Slo¥uil 6 nuAwuS A.A. 2019 Bundeskartellamt Faflddswian3sm Facebook
Inc. (aM3§oL3n1) UTEN Facebook Ireland 911A (ns15ausglosuaus) wazuTem Facebook
Germany GmbH Gaifiuusngnues Facebook lutssimameasuil Inetuuidnmaniiiaduly
wlgvignisuszananadeyanudaimuanisiduing (Terms of service) aaanauuleuiensly
foyaduyaranazulouieani uasli Facebook ginsnasvhauuleunednailuduiidums

“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

* BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.41-244; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025].

°" BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.245-257; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07 02 2019
Facebook.html [20 April 2025]; OECD Secretariat, “Consumer Data Rights and Competition Backeground Note,” p.30
[online] Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Anne C. Witt,
“Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”, in Antitrust
Bulletin 66, 2 (2021), p.276-307.
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usiuTndeyatadglduasaunsainisldsuresdld (devicerelated) visfoyanlsiarnnsly

v oy
A

UFN19919 9 TuATeve9 Facebook (corporate services) LLaz%@yjaﬂﬂﬂqﬂﬂaﬁam (third-party
mobile apps) {11 Facebook Business Tool kagiun1sti1Uayasing3 (Off-Facebook Data)
inUszananasmiudeyanelu Facebook com (Facebook Data) titel#uims taglallésuaa
fugenangld Taefldddlyl Facebook UftAnmuazivdsuudaslouenslideyadiuyana
vosmumeluszaznan 12 oy lnefoaausununisiidumsmumdasie Bundeskartellamt
meluszeziag 4 1heu”

¥

1031 19 (1) ves GWB tu 1 uundyganmunisidsnamilonainlnefiveu

[y

vogUsznougsia (Wihnewewsevatesesiudy) Jedydiludnuaenig o wasgnueiy
Anuluns 19 (2) 31 nsnsevidnueaslatsndnedunisidsruamienainlaedveu
d! d‘ o a ddyq d’g gj 1 Y v va = % a U 1 Qll
Feonungraneluvaennisailiveatiiatudulilatydftsdnwugnisusenaugsianaud
Facebook gnnanamusegdle drudnuaenisnssyimifettesiunsimuaieulunisliuinig

o a A ) wa & ) i Y] v | &
voUsznaugsnangnUyaililuvastugndydiludnuasning q Tunns 19 (2) 2. nanfe

o d' a d' 1 1 a 493’ o‘d' 1 [ [~3 =1
n1smuuaeulvlunisgsfandeulidifntuluaniunisainnisudstulunatnlululned

a

Usgdnsnm winigusenaugsiaanunsaivuadeuluguiulumssdisnnamienaln ez
AeainsiUTeuisuIUsenaussianisunawmtenainizanunsanvualeuluwuuiiediula
naelulumananiinisutsdy Fedidauninfuin Bundeskartellamt fa4na191131 Facebook
N32YINTINULIATT 19 (2) 2. ¥38li tag Bundeskartellamt leantasnzvinisnszyinues Facebook
mueulrvesdofinadineslinisiuisuisunisnsgyinues Facebook Tuaaiunisalaseiu
¢ al [ 3 1 = a a = o dy [ 1 1 o w
anunsainnsustuiluliegadivssdnsamusoll Fellgmilanansiludiuddglunis

gN530ives Facebook

2.2.1.2 N19Y9AUATEITIATIITENI NGNS I0IA189%89 Bundeskartellamt fia
AraLgasuil

MEVEIRINNTIUAEILEN Facebook BugnssaiA1ifiaduues Bundeskartellamt
AoAtaniininUsednilosdaanasn (Higher Regional Court of Dusseldorf w38
Oberlandesgericht Dusseldorf) InganwsinA3tiadeves Bundeskartellamt Hulsivaudae
nguune nieududumiesveduasesiinsiademaiiieliaiassfuMmaaiiuves
Bundeskartellamt 1Tun158A377 WeTudl 26 Asvnas a.a. 2019 Aa DUSSeLdorfﬁﬁwé"amgam
Tidunsesting1 Taslissiunavesmdsiuiivsivsiuuazssutanadeyanes

% BKartA Feb. 6, 2019, B6-22/16, Decision in the administrative proceedings (Ger.), p.258-271; BKartA,
“Bundeskartellamt prohibits Facebook from combining user data from different sources,” press release [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02 2019
Facebook.html [20 April 2025].
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* Oberlandesgericht Dusseldorf [OLG] [Higher Regional Court of Dusseldorf] Aug. 26, 2019, Vi-Kart 1/19
(V), interim proceedings (Ger.).

1% Higher Regional Court of Dusseldorf Aug. 26, 2019, Vi-Kart 1/19 (V), interim proceedings (Ger.);
Competition Policy International [CPI], “Germany: Facebook succeeds in blocking German ban on data collection,”
[online] Available from : https://www.competitionpolicyinternational.com/germany-cartel-office-to-take-facebook-
case-to-high-court/ [14 August 2025].

1! Bundesgerichtshof [BGH] [Federal Court of Justice] Jun. 23, 2020, KVR 69/19, interim proceedings (Ger.);
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9 Federal Court of Justice, “Federal Court of Justice provisionally confirms allegation of Facebook abusing
dominant position,” [online] Available from : https://www.bundesgerichtshof.de/SharedDocs/Pressemitteilungen/
DE/2020/2020080.html [14 August 2025]; BKartA, “Translation of Press Release No 080/2020 published by the
Bundesgerichtshof (Federal Court of Justice) on 23/06/2020,” [online] Available from : https://www.bundeskartellamt.
de/SharedDocs/Publikation/EN/Pressemitteilungen/2020/23 06 2020 BGH_Facebook.pdf? blob=publicationFile&v
[20 April 2025] [%ﬂd@iﬂfl%‘&miﬂ Federal Court Facebook Decision Press Release Translation].

1 Federal Court of Justice Jun. 23, 2020, KVR 69/19, interim proceedings (Ger.); BKartA, “Federal Court
Facebook Decision Press Release Translation,” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Publikation/EN/Pressemitteilungen/2020/23 06 2020 BGH Facebook.pdf? blob=publicationFile&v
[20 April 2025]
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Tutlgyn1in Bundeskartellamt fi81u1a3fladeanisnsgyinres Facebook 1uu
lUmnu GDPR v3alaitiu fina CJEU way Advocate General fimuiiunasiuin wiieauniiy

1% Ibid.

1 Ibid.

10 @Lﬁmau OECD Secretariat, “Consumer Data Rights and Competition Background Note,” p.30 [online]
Available from : https://one.oecd.org/document/DAF/COMP(2020)1/en/pdf [14 August 2025]; Witt, “Excessive Data
Collection as a Form of Anticompetitive Conduct: The German Facebook Case”, in Antitrust Bulletin, p.281-295;
Giuseppe Colangelo & Mariateresa Maggiolino, Data Accumulation and the Privacy-Antitrust Interface: Insights
from the Facebook Case for the EU and the U.S., (Stan. L. Sch. & U. of Vienna Sch. of L. TTLF, Working Paper
No. 31/2018); Pranvera Kéllezi, “Data Protection and Competition Law: Non-Compliance as Abuse of Dominant
Position”, in Sui Generis 343 (2019), p.344.

1% Case C-252/21, Meta Platforms Inc., formerly Facebook Inc., Meta Platforms Ireland Ltd., formerly
Facebook Ireland Ltd., Facebook Deutschland GmbH v. Bundeskartellamt, intervener: Verbraucherzentrale
Bundesverband e.V. (Request for a preliminary ruling from the Oberlandesgericht Dusseldorf (Higher Regional Court,
Dusseldorf, Germany)), Opinion of Advocate General Rantos, ECLI:EU:C:2022:704 (Sep. 20, 2022), https://curia.
europa.eu/juris/documents.jsf?num=C-252/2 [GTjﬂﬁaiﬂﬁL%aﬂdﬂ AG Rantos’s Meta Platforms Opinion]; Case C-252/21,
Meta Platforms Inc., Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), [FeseldiiZoni CJEU Meta Platforms Judgment].
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17 Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.23; Case
C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.47-48; Case C-152/19, Deutsche
Telekom v Commission, Judgment, ECLI:EU:C:2021:238 (Mar. 25, 2021), para.41-42.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.22.

' Ibid., endnote 16.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), endnote 17;
Case C-295/12, Telefonica and Telefénica de Esparia v Commission, Judgment, ECLI:EU:C:2014:2062 (Jul. 10, 2014).

"' Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.18.

"7 Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.46, 49.
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'"? Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.50-51.

" Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.21-24,
78.1; Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.62.

"® Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.71-73;
Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.78.2.
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"% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.38-39;
@Lﬁmﬁm European Data Protection Board [EDPB], “Guidelines 8/2020 on the targeting of social media users,” p.124
[online] Available from : https://edpb.europa.eu/system/files/2021-04/edpb_guidelines 082020 _on_the
targeting of social_media_users_en.pdf [14 August 2025].
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"7 Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.44, 78.3;
Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.74-80.

¥ Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), endnote 56.

"% Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.81-85.

1% Case C-252/21, AG Rantos’s Meta Platforms Opinion, ECLI:EU:C:2022:704 (Sep. 20, 2022), para.71-77,
78.4; Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.143-154.
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! Case C-252/21, CJEU Meta Platforms Judgment, ECLI:EU:C:2023:537 (Jul. 4, 2023), para.86-139.

1?2 BKartA, “Press Release on 10/10/2024,” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2024/10 10 2024 Facebook.html [20 April 2025]; @L‘ﬁmam BKartA,
“Case Summary B6-22/16,” (Oct. 10, 2024) [online] Available from : https://www.bundeskartellamt.de/SharedDocs/
Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2024/B6-22-16.htm(?nn=48888 [20 April 2025].
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' Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.296; Wolfgang Kerber & Karsten K. Zolna, “The German Facebook Case: The Law and
Economics of the Relationship between Competition and Data Protection Law”, in European Journal of Law and
Economics 54 (2022), p.24.

" Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.296.

% BKartA, “English translation of the 10th Amendment to the German Competition Act, Act against
Restraints of Competition (Competition Act — GWB),” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/AktuelleMeldungen/2021/25_05_2021_GWB_EN.html [20 April 2025], Section 19a:

“(1) The Bundeskartellamt may issue a decision declaring that an undertaking which is active to a
significant extent on markets within the meaning of Section 18(3a) is of paramount significance for competition
across markets...

(2) In case of a declaratory decision pursuant to subsection 1, the Bundeskartellamt may prohibit such

undertakings from
4. by processing competitively sensitive data collected by the undertaking, to create or appreciably raise

barriers to market entry or otherwise hinder other companies, or to require terms and conditions that permit such

processing, in particular
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a) to make the use of services conditional on users consenting to the processing of data from other
services of the undertaking or a third party provider without giving users an adequate choice as to the circumstance,
purpose and manner of processing;

b) to process competitively sensitive data received from other companies for purposes other than those
necessary for the provision of its own services to those companies, without giving those companies an adequate
choice as to the circumstance, purpose and manner of processing;”

1% BKartA, “English translation of the 10th Amendment to the German Competition Act, Act against
Restraints of Competition (Competition Act — GWB),” [online] Available from : https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/AktuelleMeldungen/2021/25 05 2021 GWB_EN.html [20 April 2025], Section 18:

“(3a) In particular in the case of multi-sided markets and networks, in assessing the market position of
an undertaking account shall also be taken of:

1. direct and indirect network effects,

2. the parallel use of services from different providers and the switching costs for users,

3. the undertaking’s economies of scale arising in connection with network effects,

4. the undertaking’s access to data relevant for competition,

5. innovation-driven competitive pressure...”

= ﬁg(ﬁﬁa&m BKartA, “Proceedings against Amazon based on new rules for large digital companies (Section
19a GWB),” Press Release (May 18, 2021), [online] Available from : https://www.bundeskartellamt.de/SharedDocs/
Meldung/EN/Pressemitteilungen/2021/18_05 2021 Amazon_19a.html [20 April 2025]; BKartA, “Proceeding against
Google based on new rules for large digital players (Section 19a GWB) — Bundeskartellamt examines Google’s
significance for competition across markets and its data processing terms,” Press Release (May 25, 2021) [online]
Available from : https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/25_05 2021
Google 19a.html [20 April 2025]; Internationale Kartellkonferenz [IKK] [International Conference on Competition,
“BKartA Case Summary B7 - 61/21,” [online] Available from : https://www.internationale-kartellkonferenz.de/
SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2022/B7-61-21.html [20 April 2025]; KK,
“Bundeskartellamt determines Google’s paramount significance for competition across markets pursuant to the
new Section 19a(1),” [online] Available from : https://www.internationale-kartellkonferenz.de/SharedDocs/
Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2022/B7-61-21.pdf;jsessionid=8 1ABDCACO0D13D40DCA4
AOCE9T7T5EF85.1 cid362? blob=publicationFile&v=6 [20 April 2025].
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' Kerber & Zolna, “The German Facebook Case: The Law and Economics of the Relationship between
Competition and Data Protection Law”, in European Journal of Law and Economics, p.22; Rupprecht Podszun,
“The Consumer as a Market Player: Competition Law, Consumer Choice and Data Protection in the German
Facebook Decision”, in Gewerblicher Rechtsschutz und Urheberrecht (2020), p.1268-1276; Marija Stojanovic,
“Can Competition Law Protect Consumers in Cases of A Dominant Company Breach of Data Protection Rules?”,
in European Competition Journal 16, 2-3 (2020), p.531-569; Witt, “Excessive Data Collection as a Form of
Anticompetitive Conduct: The German Facebook Case”, in Antitrust Bulletin, p.276-307.

2 Witt, “Excessive Data Collection as a Form of Anticompetitive Conduct: The German Facebook Case”,
in Antitrust Bulletin, p.302.

% Kerber & Zolna, “The German Facebook Case: The Law and Economics of the Relationship between
Competition and Data Protection Law”, in European Journal of Law and Economics, p.22-24; @L‘ﬁmau, Regulation
(EU) 2022/1925 of the European Parliament and of the Council of Sep. 14, 2022 on contestable and fair markets
in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 O.J.
(L 265/1) [Bssioluilidnin Digital Market Act].
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e g European Commission, “The Digital Markets Act: ensuring fair and open digital markets,” [online]
Available from : https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/
digital-markets-act-ensuring-fair-and-open-digital-markets_en [14 August 2025].

P2 Art 3 (1) of Digital Market Act.

* Art 3 (8) of Digital Market Act.

BT Art 5 (2) of Digital Market Act.
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> Anu Bradford, “The Brussels Effect”, in Northwestern University Law Review 107, 1 (2012).

% Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.11-12; @Lﬁmau Alasdair
R. Young, “Political Transfer and “Trading Up”? Transatlantic Trade in Genetically Modified Food and U.S. Politics”,
in World Politics 55 (2003), p.457, 459.
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7 Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.12-14; David Bach &
Abraham L. Newman, “The European Regulatory State and Global Public Policy: Micro-Institutions, Macro-Influence”,
in Journal of European Public Policy 14 (2007), p.827, 831; Giandomenico Majone, “The Rise of the Regulatory
State in Europe”, in West European Politics (July 1994), p.77, 83-101; Margot Horspool & Matthew Humphreys,
European Union Law, 6th ed. (Oxford University Press, 2010), p.39-70.

"“* Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.14-16; J. Luis Guasch &
Robert W. Hahn, “The Costs and Benefits of Regulation: Implications for Developing Countries”, in World Bank
Research Observer 14 (1999), p.137, 138.

" Bradford, “The Brussels Effect”, in Northwestern University Law Review, p.16-17.
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